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FI RST STATE | NSURANCE COVPANY,

Pl ai ntiff-Appellee,
vVer sus
NORTH RI VER I NS CO,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(93- CV- 3497)

Decenber 14, 1995
Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Defendant North River Insurance Conpany ("North R ver")
appeal s the district court's order granting Plaintiff First State
| nsurance Conpany's ("First State") notion for sunmary judgnent.
We affirm

I
First State issued a $2,000, 000 mal practice insurance policy

to Smth, Fankhauser, Voigt & Watson ("Smth Fankhauser"), an

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



accounting firmin MAlen, Texas. First State's policy covered
clains which were (1) based upon Smth Fankhauser's acts, errors,
or om ssions during the five-year period prior to March 22, 1985,
and (2) filed during the three-year period after March 22, 1985.
The First State policy contains the follow ng "other insurance"
condi tion:

Thi s I nsurance does not cover any cl ai mwhich is insured,

or would, but for the existence of this insurance, be

insured by any other existing policy or policies except

in respect of any excess beyond the anobunt which would

have been payabl e under such policy or policies had this

i nsurance not been effected.
North River issued a separate $1,000,000 mal practice insurance
policy to Smith Fankhauser. North River's policy covered clains
which were (1) based on Smth Fankhauser's acts, errors, or
om ssions after March 22, 1983, and (2) filed during the one-year
period after March 22, 1986. The North River policy contains the
foll ow ng "other insurance" provision:

If there is other insurance applicable to a clai mcovered

by this policy, this policy shall be deened excess

i nsurance over and above the applicable Iimts of all

such insurance.
The North River policy also contains the foll ow ng excl usion, which
states that coverage does not apply

to any claimarising out of any act, error or om ssion

occurring prior to the effective date of this policy if

there is other insurance applicable, or the Insured at

the effective date knew or coul d have reasonabl y foreseen

t hat such act, error or om ssion m ght be expected to be

the basis of a claimor suit.

One of Smth Fankhauser's clients, a bank, was declared
i nsolvent in May, 1986. Mnority shareholders filed suit against
the bank's fornmer officers and directors in Novenber, 1986. The
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officers and directors then filed a third-party action against
Smth Fankhauser, alleging malpractice liability arising from
financial work performed by Smth Fankhauser. The Federal Deposit
| nsurance Corporation filed a separate lawsuit against Smth
Fankhauser, alleging mal practice liability arising froman audit of
t he bank perforned by Sm th Fankhauser for the year endi ng Decenber
31, 1984. Snmith Fankhauser settled the FDIC lawsuit for $900, 000.
First State paid the settlenment anount in full, and then fil ed
an action in district court to have the rights of First State and
North River declared with regard to the two insurance policies.
The district court granted First State's notion for sumary
judgrment, awarded First State $300, 000 plus interest in connection
with the FDIC settlenent, and ordered North River to pay one third
of the litigation expenses in the third-party action. North River
tinely filed its notice of appeal.
I
A
North River argues that the district court inproperly
interpreted the |anguage of the insurance policies. A district
court's interpretation of an insurance policy presents a question
of law, which we review de novo. add Republic Ins. Co. .
Conpr ehensive Health Care Assoc., Inc., 2 F.3d 105, 107 (5th Cr
1993).

Under Texas law, when the terns of an insurance policy are



unanbi guous, courts nust give effect to their plain neaning.?
Puckett v. US. Fire Ins. Co., 678 S.W2d 936, 938 (Tex. 1984).
However, conflicts between the policy provisions of concurrent
insurance policies are resolved by ignoring the conflicting

provisions and prorating the liability bet ween the two i nsurance
conpanies in proportion to the anount of insurance provided by
their respective policies.'" Hardware Dealers Mut. Fire Ins. Co.
v. Farnmers Ins. Exch., 444 S.W2d 583, 590 (Tex. 1969) (quoting
United States Auto. Ass'n v. Hartford Accident & Indem Co., 414
S.W2d 836, 841 (Tenn. 1967)). Texas courts determ ne whet her such
a conflict exists according to the follow ng rule:

When, from the point of view of the insured, she has

coverage from either one of two policies but for the

ot her, and each contains a provision which is reasonably

subject to a construction that it conflicts wth a

provision in the other concurrent insurance, there is a

conflict in the provisions.
Har dware Deal ers, 444 S. W 2d at 589.

W nust first determne, from the point of view of the
i nsured, whether Sm th Fankhauser had coverage from either one of
the two policies at issue "but for" the other policy. Both the
third-party action and the FDIC suit were based on all eged acts,
errors, or omssions of Smth Fankhauser during the five-year
period prior to March 22, 1985, and both clains were made during
the three-year period after March 22, 1985. Thus, Sm th Fankhauser

woul d be covered by the First State policy "but for" the operation

1 Both sides agree that Texas |aw applies to this diversity action.
See Ranger Ins. Co. v. Estate of Mjne, 991 F.2d 240, 243 n.9 (5th Cr. 1993)
(noting that Texas rules of insurance policy interpretation apply to diversity
actions brought in district courts in Texas).
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of the policy's "other insurance" provision and the existence of
the North River policy. Li kewi se, since both the third-party
action and the FDIC suit were based on alleged acts, errors, or
om ssions of Sm th Fankhauser after March 22, 1983, and both cl ai ns
were made during the one-year period after March 22, 1986, Smth
Fankhauser woul d be covered by the North R ver policy "but for" the
operation of the policy's "other insurance" provision and the
exi stence of the First State policy.

Next, we nust determne, from the point of view of Smth
Fankhauser, whether each of the policies at issue contains a
provision which is reasonably subject to an interpretation that
conflicts with a provision in the other policy. According to the
First State policy's "other insurance" provision, First State's
coverage is limted to the excess of the policy Iimts of other
applicable policies. According to the North R ver policy's "other
i nsurance" provision, North R ver's coverage is |limted to the
excess of the policy limts of other applicable policies.

North River argues that these provisions do not conflict
because of the operation of the exclusion provision in the North
Ri ver policy. According to that provision, if there is another
policy applicable to the claim the North River policy excludes
coverage of clains arising out of any act, error, or om ssion prior
to the "effective date" of the North River policy. North River
argues that the "effective date" of its policy is March 22, 1986.
March 22, 1986 is designated in the North River policy as the first

date in the "policy period." "Policy period" is defined in the
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policy as the tine el apsing between the "inception date" and the
date of term nation. Thus, though March 22, 1986, nmy be the
"I nception date" of the policy, there is no indication that it is
also the "effective date." The term "effective date" is not
defined by the policy. While one reasonable interpretation would
make the "effective date" March 22, 1986 (the date after which al
clains covered by the policy nust have been filed), another
reasonabl e interpretation woul d make the "effective date" March 22,
1983 (the date after which all acts, errors, or om ssions covered
by the policy nmust have occurred). According to Hardware Deal ers,
an insurer does not escape liability just because its
interpretation is reasonable; a conflict between policies exists
whenever an interpretation that the provisions at issue conflict is
not unreasonable.? Hardware Deal ers, 444 S.W2d at 589. Si nce
none of the acts, errors, or onmssions alleged in either the third-
party action or the FDIC lawsuit occurred prior to March 22, 1983,
t he exclusion provisioninthe North R ver policy may be reasonably
interpreted so as not to apply tothe clains at issue in this case.
The "ot her insurance" provisioninthe First State policy and
the "ot her insurance" provisionin the North River policy stand in

direct conflict with each other. Therefore, in accordance wth

2 This result is consistent with Texas law on the interpretation of

i nsurance policies generally. Wen a term in an insurance policy may be
reasonably interpreted in nore than one way, it is anbiguous. Entzmi nger v.
Provident Life & Accident Ins. Co., 652 S.W2d 533, 535 (Tex. App.)) Houston [ 1st
Dist.] 1983, no wit). Anbiguous terns should be interpreted strictly agal nst
the insurer, so as to provide maxi mum coverage to the insured. @il f Chemcal &
Metal | urgi cal Corp. v. Associated Metals & Mnerals Corp., 1 F.3d 365, 369 (5th
Cr. 1993); National Union Fire Ins. Co. v. Hudson Energy Co., 811 S.W2d 552,
555 (Tex. 1991).
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Texas law, the conflicting provisions nust be ignored, and
liability nmust be prorated in proportion to the anount of insurance
provi ded by the respective policies. Hardware Dealers, 444 S. W 2d
at 590. Since the aggregate |imt on the First State policy is
$2, 000, 000, and the aggregate limt on the North River policy is
$1, 000,000, the district court correctly allocated two-thirds
liability to First State and one-third liability to North River.
B

North River also argues that the district court erred in
granting sunmary judgnent without first joining Smth Fankhauser as
a necessary party.® A person should be joined as a necessary party
inan action if "in the person's absence conplete relief cannot be
accorded anong those already parties." Fep. R Qv. P. 19(a)(1).
First State paid the $900, 000 settl enent anmount in the FDIC | awsuit
and has incurred litigation expenses in the third-party action.
Under Texas law, First State is both contractually and equitably
subrogated to the rights of Smth Fankhauser against North River.
See Sout hwestern Indemity Co. v. National Surety Corp., 277 F.2d
545, 549 (5th Gr. 1960) (holding that insurance conpany was
contractually subrogated to the rights of insured in seeking
contribution from other insurer for settlenment anount paid by
i nsurance conpany); Liberty Mut. Ins. Co. v. General Ins. Corp.,
517 S.W2d 791, 797 (Tex. G v. App.))Tyler 1974, wit ref'dn.r.e.)

8 W review a district court's decision relating to the joinder of

necessary parties for abuse of discretion. See Broussard v. Colunmbia Qulf
Transm ssion Co., 398 F.2d 885, 889 (5th Cr. 1968) (reviewing district court's
decision to dismss for failure to join a necessary party for abuse of
di scretion).
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(hol ding that insurance conpany was equitably subrogated to the
rights of insured in seeking contribution from other insurer for
settlenment amount if contractual |anguage was insufficient to
support contractual subrogation). Thus, since conplete relief can
be accorded between First State and North River, Smth Fankhauser
is not a necessary party.* Accordingly, the district court did not
abuse its discretion by granting summary judgnment w thout | oining
Sm t h Fankhauser .
1]
For the foregoing reasons, we AFFIRM the district court's

order granting First State's notion for summary judgnent.

4 A person nmay also be a necessary party if "the person clainms an

interest relating to the subject of the action" and neets certain other criteria.
FED. R Gv. P. 19(a)(2). However, the record contains no evidence that Smth
Fankhauser has clainmed an interest relating to the subject of this |awsuit.
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