IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20467
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

vVer sus
AZUBUI KE AZUOGU
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 91-CR-206-18
Decenber 11, 1996
Bef ore W ENER, BARKSDALE, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Azubui ke Azuogu appeal s the denial of his notion for new
trial in which he alleged newy discovered evidence. Azuogu
relies on the testinony of a codefendant at that codefedant’s
sentenci ng proceeding. The testinony describes a conversation in
whi ch Azuogu partici pated. Azuogu cannot claimhe was unaware,

at the tine of trial, of a conversation in which he took part.

The evidence therefore is not “newWy discovered.” See United

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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States v. Metz, 652 F.2d 478, 480 (5th Gr. 1981). Azuogu’s

argunent that “newly avail able” evidence is synonynous with
“newW y discovered” evidence is also wthout nerit. |d. See

also, United States v. Freeman, 77 F.3d 812, 817 (5th G r. 1996).

The district court did not abuse its discretion in denying
appellant’s notion for new trial.

AFF| RMED.



