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By EDITH H. JONES, Circuit Judge:”

Petitioner WIIliam Harper (Harper), a Texas prisoner
appeal s the district court’s dismssal of his pro se and in forma
pauperis conplaint, purportedly pursuant to 42 U S . C. § 1983 (8§
1983), that prison officials were deliberately indifferent to his
serious nedical needs when assigning him work requirenents.
Because the district court did not abuse its discretion when it

di sm ssed Harper’'s conplaint as frivolous, this court affirns.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



|.  FACTUAL BACKGROUND

Har per entered prison with various nedical conditions
that restricted his ability to perform certain work assignnents.
After two separate nedical evaluations of Harper, Dr. Tran, a
prison physician, detailed his nedical profile, indicating that
Harper’s activities should be limted to accomodate his third-
class hypertension; third-class degenerative disc disease; and
second-cl ass vi sion. Al t hough Harper conplained that these
afflictions caused him significant pain, Dr. Tran was unable to
prescribe nedicine for this pain because of the potential for
dangerous allergic reactions or <cross actions with Harper’s
hypertensi on nedi ci ne.

Har per further conpl ained that his pain mandated that he
be reassigned fromhis duties as an orderly in the admnistrative
segregation wing of the prison to a | ess strenuous assignnent. As
an orderly, Harper’s duties included clinbing flights of stairs to
deliver food to inmates; nopping and sweeping floors; and
transporting barrels of wet [|aundry. Har per requested a work
reassi gnment fromhis supervisor, Captain Booth, and fromDr. Tran.
Although Dr. Tran was not charged wth determning work
assi gnnents, Captain Booth gave Harper a work release. However,
Captain Sinpson, supervisor of all inmate orderlies, did not
reassi gn Harper imedi ately. Meanwhil e, Harper remai ned convi nced
that continued work as an orderly endangered his health, so he

i nformed Warden Peterson of his problens through grievance forns.



Har per was eventually reassigned to |less strenuous duty in the
officers’ dining roomat the prison.

Harper’s conplaint alleges that as a result of his
grueling work as an orderly, he suffers from excruciating,
recurring pain, has a severely limted range of notion, and has
difficulty conpleting even the nost effortless work assignnent. To
conpensate him for his allegedly aggravated afflictions, Harper
seeks nonetary damages of $665, 000 from each defendant.

1. DI SCUSSI ON

This court will vacate a district court’s dismssal of a
claimas frivolous under 8 1915(d) only if the court abused its
di scretion. Eason v. Thaler, 14 F.3d 8, 9 (5th Cr. 1994). An in
forma pauperis conplaint nmay be dism ssed as frivolous under 8§
1915(d) if it lacks an arguable basis in law or fact. Booker v.
Koonce, 2 F.3d 114, 115 (5th Gr. 1993).

Wiile “the treatnent a prisoner receives in prison and
the conditions under which he is confined are subject to scrutiny
under the Eighth Arendnent,” Farnmer v. Brennan, = US | 114
S. C. 1970, 1976 (1994), two requirenents nust be satisfied before
a constitutional violation can be established. Initially, the
treatnent or condition “nmust be so serious as to deprive prisoners
of the mnimal civilized measure of life' s necessities, as when it
denies the prisoner sone basic human need.” Wod v. Edwards, 51
F.3d 577, 581 (5th Cr. 1995). Secondly, the prison official nust
have been “deliberately indifferent to inmate health or safety.”

| d. The Suprene Court has recently instructed that the appropriate



definition of deliberate indifference under the E ghth Anendnent is
akin to the standard of “subjective recklessness as used in the

crimnal |aw Far ner, U sSs at _, 114 s. . at 1980
Specifically,

a prison official cannot be found |iabl e under

the Ei ghth Anendnent . . . unless the official

knows of and disregards an excessive risk to

inmate health or safety; the official nust

both be aware of facts from which the

inference could be drawn that a substanti al

ri sk of serious harmexists, and he nust al so

draw t he inference.

Farmer, 114 S. C. at 1979.

The facts al | eged by Harper do not denonstrate deliberate
indifference to his nedical condition in his work assignnents.
Rat her, as the district court correctly observed, even assum ng his
allegations are true, Harper’'s clainms prove that his work
assi gnnents were at worst, negligent. After all, careful review of
the record establishes that prison officials did not conpel Harper
to conplete his work assignnments in a manner that would violate his
medi cal conditions. If his work assignnents sonehow | ed to that
unfortunate result, it was not because a prison official
consciously disregarded a threat to Harper’s health or safety. As
a result, Harper’'s conplaint is neritless because nere negligence
wll not suffice to support a claim of deliberate indifference.
See Mendoza v. Lynaugh, 989 F.2d 191, 193 (5th Cr. 1993); Jackson
v. Cain, 864 F.2d 1235, 1246 (5th Cr. 1989). A negligent
assi gnnment of work that is not cruel and unusual per se is sinply
not unconstitutional. Jackson, 864 F.2d at 1246.

[11. CONCLUSI ON
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Because the district court did not abuse its discretion
when it dism ssed Harper’s conplaint as frivolous, its judgnent is

AFF| RMED.



