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Before JONES, EM LIO M GARZA, and BENAVI DES, Circuit Judges.
Per Curi ant:

Appel I ant Al fred Bi ngham(“Bi nghant) appeal s the district
court’s judgnent that all of his clains against Mntor Corp.
(“Mentor”) were preenpted as a matter of law by 8 360k of the
Medi cal Devi ce Anendnents of the Food, Drug & Cosnetics Act and t he
court’s grant of summary judgnent to Mentor on that ground.
Because this court has al ready deci ded the preci se i ssues rai sed on
this appeal in Feldt v. Mentor Corp., 61 F.3d 431 (5th Cr. 1995),
we affirmthe grant of summary judgnent in part, reverse in part,

and r enmand.

1 Pursuant to Local Rule 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



DI SCUSSI ON

Al t hough Bi nghamrai sed several clains against Mentor in
the district court for injuries he allegedly suffered when his
Mentor Mark Il inflatable penile prosthesis failed, he asserts on
appeal only clains for design defects, a failure to warn, and for
vi ol ations of the Texas Deceptive Trade Practices Act (“DTPA’).

The district court properly granted sunmary judgnment to
Ment or against Binghamis clains for a failure to warn and for
vi ol ations of the DTPA. As this court recently expl ained in Fel dt,
8§ 360(k) preenpts clains that “are grounded on allegations of
i nadequat e warni ngs or labeling. The district court did not err in
finding [such a] failure-to-warn claim [preenpted.]” Fel dt, 61
F.3d at 436. Li kewi se, because Binghanis only DTPA claim
“relate[s] to general nmarketing or advertising of the device, [it
is] preenpted by the FDA's explicit regulations on |abels and
warnings.” Feldt, 61 F.3d at 438.

Al though it properly granted summary judgnent on
Binghamis clains for failure to warn and for violations of the
DTPA, the district court erred when it did so for Binghani s design
defect claim This court in Feldt refused to hold such clains
preenpt ed because

[a]t the very least, then, the nexus between

the state and federal requirenents is nuch

weaker with respect to design defects than it

is wth respect to manufacturing and | abel i ng,

and we find this nexus inadequate to justify

the displacenment of state l|aw regarding
defecti ve design



Fel dt, 61 F.3d at 438. Consequently, Binghanis state |aw cl ains
agai nst Mentor for defective design of his penile prosthesis are
not preenpted by 8 360(k) and survive a summary judgnent on that
basi s. As defense counsel are aware, one panel of this court
cannot overrule a prior, panel decision.
CONCLUSI ON

For the foregoing reasons, the district court’s grant of
summary judgnent is AFFIRMED in part, REVERSED in part, and
REMANDED.



