IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20246
Summary Cal endar

RALPH W FOWNER,
Pl ai ntiff-Appellant,

V.
JAMES A. LYNAUGH, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 93- 2516)

(Cct ober 3, 1995)
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Texas Departnment of Crimnal Justice inmate Ral ph W Fow er
brought this 8§ 1983 civil rights action against various TDCJ
officials, alleging constitutional violations arising froma
housi ng transfer, disciplinary proceedi ngs, and a work
reassignment. The district court granted the defendants' notion
for summary judgnent on the clains arising fromthe disciplinary

proceedi ng and di sm ssed Fow er's other clains as frivol ous.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Fow er appeals. W affirmin part and vacate and remand in part

the judgnent of the district court.

| . FACTUAL AND PROCEDURAL BACKGROUND

Proceeding pro se and in forma pauperis, Texas Departnent of

Crimnal Justice ("TDCJ") inmate Ralph W Fower ("Fower") filed
this 8 1983 civil rights action, alleging that various TDCJ
officials violated his Ei ghth and Fourteenth Amendnent rights.
Fow er naned as defendants TDCJ directors Janmes Lynaugh, Janes
Col l'ins, Wayne Scott, John Stice, and Kent Ransey. He also naned
M B. Thaler, JimGant, and CGeorge Pierson, who were wardens at
TDCQ)'s Ellis One Unit where Fow er was incarcerated, and
correctional officers Captain Tinothy Massey, Captain Leonard
Ellis, Lieutenant R W Lee, and Sergeant Carl Vest. Finally, he
named TDCJ enpl oyee Robert Wse, who served as Fow er's counse
substitute during his disciplinary proceedings.

Fow er alleged that on March 8, 1993, Sergeant Vest observed
himtalking to inmate Larry English and ordered himto report to
Captain Ellis's office. Fower clainmed that he was then strip-
searched, questioned, and asked to take a urine analysis. Wen
Fow er refused to take the urine analysis, Captain Ellis
allegedly told himthat he was not going back to his wing "a
hero" and that he would be noved fromhis cell to a dormtory "in
order to nmake it appear that | was being reward[ed] for
snitching." Fower was noved to a dormitory and i nmate Engli sh

was noved to pre-hearing detention. As a result, Fow er all eged,



the prison grapevine "had it out" that he was Captain Ellis's
snitch and that a "hit" was out on him

After testifying on English's behalf at a disciplinary
hearing on March 11, Fow er was charged by Sergeant Vest with
possessi on and use of marijuana and with being out of place. At
the disciplinary hearing on this charge, Captain Massey presided
as hearing officer. Upon recommendation of his counsel
substitute, Robert Wse, Fow er pleaded guilty to being out of
pl ace. He was reclassified to close-custody, |ost 365 days of
good-tinme credits, and received 30 days of comm ssary
restriction. Wien Fow er asked Wse for a transcript of his
di sciplinary hearing so that he could appeal, Wse stated that he
could provide only a copy of the hearing disposition and an
audi ot ape of the hearing.

According to Fowl er, he was al so reassigned to perform
physi cal |abor on a "hoe squad" in further retaliation for
testifying at English's disciplinary hearing. Fow er asserts
that this reassi gnment was unusual because he has "very limted
mobility, being partially paralyzed since the age of (4)four."
Fow er wal ks with a cane and a |leg brace and was "hum | iated" and
"angered" by the job change. Fowl er alleged that he spoke with
War den Gant about the job assignnent and that Gant stated that he
would look into it and al so would reopen Fow er's disciplinary
case. After approximately two weeks, Fow er was reassigned to

his original job in the [aundry room



Warden Gant returned Fow er's first grievance because Fow er
had failed to sign it. Wrden Pierson subsequently denied this
grievance. Directors Ransey and Stice denied Fow er's second and
third grievances. Fower also filed an internal affairs
conpl ai nt, which Lieutenant Lee deni ed.

In the present action, Fow er alleged that his housing
transfer, disciplinary proceedi ngs, and work reassi gnnent
vi ol ated the Ei ghth Amendnent's prohibition of cruel and unusual
puni shment. Specifically, he alleged that, because he was
portrayed as a snitch and noved to an open dormtory where other
inmates could easily attack him he was placed in fear for his
life. He also clained that the disciplinary proceedi ngs were
brought in retaliation for his testinony on behalf of English and
that the punishnment he received for being out of place was
di sproportionate to the offense. Finally, Fow er alleged that
his reassignnent to the hoe squad al so constituted cruel and
unusual puni shnment because of his nedical condition.

Fow er further alleged that the disciplinary proceedi ngs
vi ol ated his procedural due process rights under the Fourteenth
Amendnent because: (1) an informal resolution was never
attenpted; (2) he was not infornmed properly of the charges; (3)
the disciplinary commttee consisted of only one person who was
not inpartial; and (4) he was not given adequate notice of the
disciplinary commttee's decision

War den Gant, Warden Pi erson, Captain Massey, Captain Ellis,

and Sergeant Vest were served with the conplaint. Gant, Pierson



Massey, and Vest filed notions to dismss, which the district
court construed as notions for summary judgnent. The court
granted the notions with respect to Fower's clains that the
di sciplinary proceedings were retaliatory and viol ated due
process and that his punishnment for being out of place was
di sproportionate to the offense.! The court then dism ssed

Fow er's remaining clains as frivolous. Fower tinely appeal ed.

1. DI SCUSSI ON

Fow er makes the follow ng argunents on appeal: First,
summary judgnent was i nproper on his claimthat the disciplinary
proceedi ngs violated his Fourteenth Anendnent procedural due
process rights. Second, the district court erred in dismssing
his claimagainst Captain Ellis that the housing transfer put him
in fear of his life and thus violated the E ghth Arendnent.
Third, the district court also erred in dismssing his claimthat
his assignnent to the hoe squad viol ated the Ei ghth Amendnent
because such work was cruel and unusual in |ight of his nedical
condition. Finally, the district court should not have dism ssed

his action without a Spears hearing. Fowl er has apparently

The district court also granted sumary judgnent on a claim
for injunctive relief that Fow er had brought agai nst the
defendants in their official capacities based on his past
treatment. 1In addition, the court denied Fower's notions to
file amended and suppl enental conplaints. Fow er does not appeal
the court's disposition of these matters.

5



abandoned all other clainms.? W address Fow er's argunents in

turn.

A. Di sci plinary Proceedi ngs

Fow er argues that the district court inproperly granted
summary judgnent on his claimthat he was deni ed due process
during his disciplinary proceedings. He argues that he has
suffered greatly because of "the retaliatory practices of the
One-Man Disciplinary Commttee." He also argues that the
di sci plinary proceedi ngs violated various consent decrees and
TDCJ policies.® The defendants counter that the TDCJ's
procedures net the constitutional standard for such proceedi ngs,
and therefore, summary judgnent was proper.

We review the granting of summary judgnent de novo, applying
the sanme criteria used by the district court in the first

instance. Norman v. Apache Corp., 19 F. 3d 1017, 1021 (5th G

1994); Conkling v. Turner, 18 F.3d 1285, 1295 (5th Cr. 1994).

2ln his reply brief, Fower also |ists as an issue whet her
the district court erred in granting sumrary judgnent on his
claimthat discipline was inposed in retaliation for his
testi nony on behalf of inmate English; however, Fow er makes no
| egal argunent and cites no |legal authority in support of this
statenent. Although we will liberally construe pro se briefs,
see Haines v. Kerner, 404 U S. 519, 520 (1972), we still require
argunents to be briefed in order to be preserved. Yohey v.
Collins, 985 F.2d 222, 225 (5th Gr. 1993). dains not
adequately argued in the body of the brief are deened abandoned
on appeal. 1d. at 224-25. Accordingly, we consider Fower's
argunent on the issue of whether his disciplinary proceedi ng was
retaliatory to be abandoned.

3 Fowl er does not renew his other due process argunents
regardi ng the disciplinary proceedings. W deemthose argunents
abandoned. See Yohey, 985 F.2d at 225.
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First, we consult the applicable |law to ascertain the nateri al

factual issues. King v. Chide, 974 F.2d 653, 655-56 (5th Gr.

1992). W then review the evidence bearing on those issues,
viewing the facts and inferences to be drawn therefromin the

i ght nost favorable to the nonnoving party. Lenelle v.

Uni versal Mqg. Corp., 18 F.3d 1268, 1272 (5th Gr. 1994); ED C

v. Dawson, 4 F.3d 1303, 1306 (5th G r. 1993), cert. denied, 114

S. . 2673 (1994). Summary judgnent is proper "if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw. "
Fed. R Cv. P. 56(c).

Under Rule 56(c), the party noving for summary judgnent
bears the initial burden of informng the district court of the
basis for its notion and identifying the portions of the record

that it believes denonstrate the absence of a genuine issue of

mat eri al fact. Celotex Corp. v. Catrett, 477 U. S. 317, 323

(1986); Norman, 19 F.3d at 1023. |If the noving party neets its
burden, the burden shifts to the non-noving party to establish

the existence of a genuine issue for trial. Mtsushita El ec.

I ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 585-87 (1986);

Norman, 19 F.3d at 1023. The burden on the non-noving party is
to do nore than sinply show that there is sone netaphysical doubt

as to the material facts. Mat sushita, 475 U. S. at 586.




Because Fowl er's punishnent included a | oss of good-tine
credits, he was entitled to the procedural protections espoused

in WIff v. McDonnell, 418 U. S. 539 (1974). See Mirphy v.

Collins, 26 F.3d 541, 543 n.5 (5th Gr. 1994). WIff requires:
(1) twenty-four hours advance witten notice of the charges

agai nst the prisoner; (2) a witten statenent by the fact finder
as to the evidence relied upon and reasons for the disciplinary
action taken; and (3) the opportunity to call witnesses and to
present docunentary evidence as |long as doing so does not create
a security risk. WIff, 418 U S. at 563-67. Exhibits submtted
by Fow er unequivocally denonstrate that these requirenents were
met .

Al t hough the disciplinary commttee in WIff had three
menbers, the Suprene Court did not obligate prison officials to
provide a hearing before nore than one hearing officer. Fow er
does not otherw se identify such a requirenent. |ndeed, one of
Fow er's exhibits indicates that TDCJ rul es have been changed to
provide that a disciplinary hearing may be held in front of a
single officer. Further, even if we assune that TDCJ officials
failed to follow their own regul ati ons, such violation, wthout
nmore, does not give rise to a constitutional violation.

Her nandez v. Estelle, 788 F.2d 1154, 1158 (5th G r. 1986). To

the extent that Fow er argues that the single-person conmmttee
vi ol ated prison consent decrees, we note that renedial court
orders do not create or enlarge constitutional rights. See G een

v. MKaskle, 788 F.2d 1116, 1123 (5th Cr. 1986). Accordingly,




we conclude that the district court did not err by granting the
def endants' notions for summary judgnent with regard to this

claim

B. Housi ng Tr ansf er

Fow er argues that the district court erred in dismssing as
frivolous his claimregardi ng the housing transfer because he was
subjected to cruel and unusual punishnment when Captain Ellis
transferred himto the dormtory to make it appear as though he
had "snitched" on inmate English. Specifically, Fow er contends
that, as a result of being |labelled a snitch, he has suffered an
inpai rment to his reputation, personal humliation, and nental
angui sh associated with the fear of being attacked or killed. He
further argues that, because the transfer subjected himto a
substantial risk of injury, the fact that he was not actually
attacked is irrelevant. The defendants counter that di sm ssal
was proper because Fowl er presented no evidence that he actually
suffered pain as a result of the transfer or that Captain Ellis

was aware of the risk that the transfer woul d create.

A 8 1983 plaintiff who proceeds in fornma pauperis i s subject
to dismssal if his conplaint is "frivolous" within the neaning
of 28 U . S.C. 8 1915(d). Under 8§ 1915(d), a conplaint is
frivolous if "it |lacks an arguable basis in either law or fact."

Denton v. Hernandez, 504 U. S. 25, 31 (1992); Neitzke v. WIIlians,

490 U. S. 319, 325 (1989). A conplaint is legally frivolous if it

is premsed on an "indisputably neritless |egal theory," Neitzke,



490 U. S. at 327. Thus, a conplaint that raises an arguable
question of |law may not be di sm ssed under 8§ 1915(d), although it
may be subject to dism ssal under Rule 12(b)(6) if the court
ultimately resolves the | egal question against the plaintiff.
Id. at 328. A conplaint is factually frivolous if "the facts
alleged rise to the level of the irrational or the wholly
i ncredi ble, whether or not there are judicially noticeable facts
avai |l able to contradict them" Denton, 504 U S. at 33. The
conplaint may not be dism ssed as factually frivol ous sinply
because the court finds the plaintiff's allegations unlikely.
Id.

We review 8 1915(d) dism ssals for an abuse of discretion
because a determ nation of frivol ousnesssQwhet her | egal or

factual SQis a discretionary one. 1d.; More v. Mbus, 976 F.2d

268, 270 (5th CGr. 1992). 1In reviewing for abuse of discretion,
we consider whether (1) the plaintiff is proceeding pro se, (2)
the court inappropriately resolved genuine issues of disputed
fact, (3) the court applied erroneous |egal conclusions, (4) the
court has provided an adequate statenent of reasons for dism ssa
which facilitates intelligent appellate review, and (5) the

dism ssal was with or without prejudice. Denton, 504 U S. at 34.
We have directed the district courts to distinguish between
findings of factual, legal, or mxed factual and | egal

frivol ousness and to reflect the considerations identified in

Denton in entering 8 1915(d) dism ssals. More, 976 F.2d at 270.
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In the case sub judice, the district court determ ned that

Fow er's claimwas frivol ous because Fowl er did not allege a
deprivation of his Ei ghth Arendnent rights. Specifically, the
court reasoned that Fower failed to allege that he was subjected
to any violence or attacks as a result of the housing transfer
and that he failed to support his "conclusory" claimregarding
Captain Ellis's notive. Accordingly, the court dismssed this
claimw th prejudice.

Prison officials have a duty under the Ei ghth Arendnent to
protect inmates fromviol ence at the hands of other prisoners.

Farner v. Brennan, 114 S. C. 1970, 1976 (1994). To constitute

an Ei ghth Anendnent violation, "the inmate nust show that he is
i ncarcerated under conditions posing a substantial risk of
serious harnf and that the prison official's state of m nd was
one of "deliberate indifference" to the inmate's health or
safety. 1d. at 1977. A prison official is deliberately
indifferent if he is both "aware of the facts from which the
i nference could be drawn that a substantial risk of harm exists"
and he draws the inference. [d. at 1979. Wether a prison
official had the requisite know edge of the substantial risk is a
question of fact subject to denonstration by circunstanti al
evidence. |d. at 1981.

Fow er alleged in his conplaint that Captain Ellis told him
that he was going to be noved fromhis cell to the dormtory in
order to nmake it appear that he was being rewarded for

"snitching." This allegation is not conclusory. He also alleged

11



that Captain Ellis drew an inference that a substantial risk of
harm existed in being |abelled a "snitch." As evidence of this
ri sk, Fow er has submtted affidavits from other prisoners
stating that Fow er's housing transfer after the incident with
English was an indication that Fow er had "snitched" and that
there was a "hit" on Fowl er anong the prison popul ation. The
fact that other prisoners did not actually attack Fow er does not
defeat the claimbecause a prisoner subjected to a substanti al
risk of harmis not required to suffer physical injury before

obt ai ning court-ordered correction. See Farner, 114 S. C. at

1983. G ven these all egations, we cannot say that Fower's claim
is "indisputably neritless" or "wholly incredible" such that it

| acks an arguable basis in law or fact. Accordingly, we concl ude
that the district court abused its discretion in dismssing

Fow er's housing transfer clai munder 8§ 1915(d).

C. Wrk Reassi gnnent

Fow er al so argues that the district court erred in
dism ssing as frivolous his claimthat his work reassignnment to
the hoe squad constituted cruel and unusual punishnent in
violation of the Ei ghth Arendnent. Specifically, Fow er contends
that the assignnment inflicted unnecessary suffering because of
hi s physical handicap. Fow er further contends that the fact
that he was returned to his original work assignment shortly
thereafter is irrelevant because he could be placed on the hoe

squad in the future. The defendants counter that the return of

12



Fow er to his original assignnment is fatal to his Eighth
Amendnent cl ai m

Prison work requirenments that conpel innmates to perform
physi cal | abor that is beyond their strength, endangers their
lives, or causes undue pain may constitute cruel and unusual

puni shment. See Howard v. King, 707 F.2d 215, 219-20 (5th G

1983). Work which is not cruel and unusual per se may
neverthel ess violate the Eighth Arendnent if prison officials are
aware it wll significantly aggravate a prisoner's serious

medi cal condition. Jackson v. Cain, 864 F.2d 1235, 1246 (5th

Cir. 1989). 1In addition to the awareness requirenent, the

prisoner must al so establish that the prison officials

di sregarded the risk to the prisoner "by failing to take

reasonabl e neasures to abate it." Farnmer, 114 S. C. at 1984.
The allegations in Fow er's original conplaint suggest, at

nost, that he was assigned to the hoe squad in an effort to

hum |iate and enbarrass him Fower did not allege in his

district court pleadings that the hoe squad assi gnnment caused him

unnecessary pain, and he is therefore foreclosed fromraising

this argunment for the first tinme on appeal. Walker v. Navarro

County Jail, 4 F.3d 410, 413 (5th Cr. 1993). Further, Fow er

does not allege that a prison official was aware that the

assi gnnent would significantly aggravate his nedical condition.
At any rate, when Fow er brought his nedical condition to the
attention of Warden Gant after the assignnent was made, he was

returned to his original |aundry room assi gnment within two
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weeks. Thus, we conclude that the district court did not abuse
its discretion by dism ssing Fow er's work reassignnent claimas

frivol ous.

D. Spears Heari ng

Finally, Fow er argues that the dism ssal of his action
wi t hout a Spears* hearing or a nore definite statement was in
error. The purpose of a Spears hearing is "to suppl enent the
gquestionnaires sent to prisoners to elaborate on often | ess than

artfully-drafted pleadings.” WIson v. Barrientos, 926 F.2d 480,

482 (5th Gr. 1991). Gven that Fow er submtted a detailed
response to the defendants' notion for sumrary judgnent, we
conclude that a Spears hearing was neither required nor

necessary.

[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's
order granting summary judgnent to the defendants on Fow er's due
process claimand dismssing as frivolous Fow er's Ei ghth
Amendnent claiminvolving his work reassi gnnment; however, we
VACATE that part of the district court's order dism ssing
Fow er's Eighth Amendnent cl ai minvol ving his housing transfer

and REMAND for further proceedings consistent with this opinion.

4 Spears v. MCotter, 766 F.2d 179, 181 (5th Cir. 1985).
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