UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-20238

UNI TED STATES OF AMERI CA
Pl aintiff-Apellee,
VERSUS

GERALD FRANCI S MCKNI GHT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(CR-H90-129)

Decenber 19, 1995
Before Politz, Chief Judge, Davis and Benavides, G rcuit Judges

PER CURI AM !
McKni ght appeals the district court's refusal to reduce his

termof inprisonment under 18 U . S.C. 8§ 3582(c)(2). W affirm

| .

McKni ght was convicted of being a felon in possession of a
firearm (Count 1) and of carrying and using a deadly weapon in
relation to a drug offense (Count 2). Hi s sentence was 210 nont hs
for Count 1 under the United States Sentencing Quidelines and the

statutory m ni num 60 nont hs under Count 2. |n sentencing McKni ght

. Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



for Count 1, the court wused the 3,666.44 mlliliters of
met anphet am ne solution to arrive at his base offense | evel of 34.

Since McKni ght was sentenced, the sentencing guidelines have
been anended to exclude "materials that nust be separated fromthe
control |l ed substance before the controll ed substance can be used."
US S G App. C anend. 484 (Nov. 1994). The netanphet am ne
possessed by McKni ght was di ssol ved i n waste water and was only one
percent of the solution. As aresult, the |evel of netanphetam ne
for which he can be sentenced i s now only one percent of the anount
for which he was actual ly sentenced. Therefore, MKni ght contends,
his sentence for Count 1 should be reduced at least to the
statutory mninmum of 180 nonths to reflect the new nethod of
cal cul ating the anount of netanphetamne in his possession. The

district court refused to reduce MKnight's sentence.

.
This court reviews the district court's ruling on a 8 3582

(c)(2) notion for abuse of discretion. United States v. Shaw, 30

F.3d 26, 29 (5th Gr. 1994). The district court sentenced MKni ght
under the guidelines for being a felon in possession of a firearm
in 8 2K2. 1 but could have sentenced MKni ght as a career crim nal
under 8 4B1.4 to the sane or an even hi gher sentence. See U. S. S. G

88 2k2.1, 4B1.4 (Nov. 1990).2 Because MKni ght coul d have recei ved

2 McKni ght was sentenced to 210 nont hs under the
gui delines for sentencing a felon in possession of a firearm
The court could have sentenced McKni ght under 8§ 4Bl1.4 of the
gui delines, in which case, McKnight's offense | evel would have
been at least 34 and his crimnal history category would have
been at least IV. See U S. S .G § 4B1.4(b)(3)(A), 8§ 4Bl1.4(c)(3).
Wth this offense | evel and crimnal history, 210 nonths is the

2



the sanme sentence he is now serving even if the court had used the
new nethod of calculating the anount of netanphetam ne, the
district court did not abuse its discretion when it refused to
reduce McKni ght's sentence.

AFFI RVED

very |least that the district court could have sentenced MKni ght
w t hout meki ng a downward departure.
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