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This appeal arises fromthe fallout of a consolidation of

* Pursuant to Local Rule 47.5, the court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forthin Local Rule47.5.4.



defendant appellees, Kelley QI and Gas Partners ("“Kelley

Partners”), and Kelley G| Corporation (“Kelley QG1I7). Kel | ey

Partners was a publicly traded limted partnership. |Its general
partner was Kelley G1l. 1In the summer of 1994, Kelley G| proposed
the consolidation of Kelley Partners and Kelley G| into a new
cor poration. Shortly after the terns of the proposal were

announced, four groups of unitholders of Kelley Partners
(Camardel | a, Wi shaupt, Fistek, and 7547 Partners) filed separate
actions in state court in Texas to enjoin the consolidation.
Kelley O successfully renoved all of the actions to federa
court. Sonetinme thereafter, Kelley Ql began settl enent
negotiations with all four groups of unitholders. Eventually, al
four actions were consolidated. By early Novenber 1994, the
Camardel | a, Wi shaupt, and Fistek Partners, plaintiffs-appellees
here (“settling plaintiffs”), informally agreed to a settlenent
wth Kelley GI. On March 3, 1995, the district court entered a
final order and judgnent approving the settlenent and di sm ssing
the suit. 7547 Partners have appeal ed t he judgnent contendi ng t hat
the district court |acked subject matter jurisdiction to issue a
settlenent order, that the 7547 Partners were deni ed due process,
and that the settlenent was unfair. W find the 7547 Partners’
contentions unpersuasive and affirmthe judgnent of the district
court.
Backgr ound
Kelley Partners was a |limted partnership engaged in the
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devel opnent of oil and natural gas properties, acquisition of
interests in additional producing properties and other related
activities. Owmership interests in Kelley Partners were
represented by units, which were publicly traded on the Anerican
Stock Exchange.! Kelley Partners’ mmnagi ng general partner was
Kelley Ol and defendant appellee, David L. Kelley, the chairman
and chi ef executive of Kelley OQl, was the special general partner
of Kelley Partners. Kelley Ol was a publicly-traded corporation
engaged primarily in managi ng, devel opi ng, acquiring and operating
oil and gas properties. Oher defendants-appellees in the case,
Joe M Bridges, Bromey DeMerritt, Fair Colvin, Jr., WIlliam J.
Murray, Alan N. Sidnam Frank G Lyon, Ral ph P. Davidson, and John
J. Conklin, Jr. are Kelley Ql’'s remaining directors. Also a
def endant -appellee in this action is Kenper Securities, Inc., a
Del aware corporation that issued a fairness opinion pursuant to a
consolidation or roll-up of the 1991 Devel opnent Drilling Program
(1991 “DDP”), an oil and gas drilling limted partnership, into

Kel l ey Partners.? The consolidation of the 1991 DDP was proposed

1As of Septenber 30, 1994, according to Kelley GO l’'s proxy
statenent filed pursuant to Schedul e 14a of the Securities Exchange
Act of 1934, Kelley Partners’ total partnership equity was over $74
mllion and its assets totaled $216 mllion; Kelley Gl’'s
sharehol der equity totaled $53 million and its assets were val ued
at $111 mllion,

2ln Cctober 1993, Kelley Partners filed a registration
statenent with the SEC covering a proposed exchange of units in
Kell ey Partners for interests in the assets and liabilities in the
1991 DDP. The fourth anendnent to that registration statenent was
filed on August 17, 1994 and the registration statenent becane
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by Kelley Gl. Kelley Gl was the majority sharehol der of the 1991
DDP before the consolidation into Kelley Partners.

Inearly 1994, Kelley G|’ s Board of Directors (“Board”) began
considering the consolidation of Kelley Ol and Kelley Partners.
In May of 1994, the Board retained Smth Barney to serve as its
financial advisor for the consolidation, and fornmed a specia
commttee to determ ne whether the proposed consolidation was fair
to the public unithol ders. The non-managenent directors on the
Board sel ect ed def endant s-appel | ees Conklin and Davi dson to serve
on the special commttee. Conklin and Davi dson were non- nanagenent
directors of Kelley G| who owned significant interests in Kelley
Partners.® The special committee hired its own financial and | egal
advi sors who were different fromthe ones retained by Kelley Q1.

On August 24, 1994, Kelley G| presented the special commttee
with a consolidation proposal (“Oiginal Consolidation Proposal”).
The Original Consolidation Proposal provided that unithol ders of
Kell ey Partners, other than Kelley G| (“public unithol ders”) woul d
recei ve one share of common stock of the successor corporation for
each unit owned in Kelley Partners. Sharehol ders of Kelley Gl
common stock would receive 1.13 shares of common stock in the
successor corporation for each share owned in Kelley GI. The

exchange ratios all ocated 45%of the new corporation’s voting stock

ef fective on August 24, 1994.

3Toget her they owned 121,669 units of Kelley Partners which
constituted .52% of the outstanding units in Kelley Partners.
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to the public unitholders and 55% to Kelley Q1 sharehol ders

Additionally, public unitholders could elect to exchange 50% of
their units for preferred stock of the successor corporation which
woul d pay an 8% dividend and would automatically convert into
comon stock of the successor corporation after four years unl ess
redeened at the successor’s option after three years.

The follow ng week four separate suits were filed in state
district court. The 7547 Partners filed a derivative action on
August 26, 1994, seeking to enjoin the 1991 DDP roll-up and the
Original Consolidation Proposal. The Wi shaupt class action was
filed on August 29, 1994, and sought the sane relief as the 7547
Partners.* On August 30, 1994, the Fistek and Canardella groups
filed class actions seeking to enjoin the Oiginal Consolidation
Proposal only. Al four actions were |later renoved by Kelley Ol
to the United States District Court for the Southern District of
Texas and the Fistek, Canmardella, and Wishaupt actions were
voluntarily consol i dat ed.

Beginning in | ate Septenber 1994, counsel for and principals
of Kelley G| commenced settlenent negotiations with all four
plaintiffs and their |awers and i nvestnent advisors. On Cctober

25, 1994, face-to-face settlenent negotiations were held between

“Wei shaupt was the only plaintiff to nanme Kenper Securities,
Inc., as a defendant. Wei shaupt did not nanme the individua
menbers of the Board of Directors of Kelley G| as defendants. The
other three plaintiffs naned Kelley G|, the individual nenbers of
the Board of Directors of Kelley GIl, and Kelley Partners as
def endant s.



Kelley G| and its representatives and the settling plaintiffs and
their representatives.?® Meanwhi | e, Kelley Ql negoti at ed
separately with the special commttee in an attenpt to nodify the
Original Consolidation Proposal. The above negotiations produced
a revi sed consol i dati on proposal (“Revi sed Consolidation Proposal ")
whi ch provi ded that the public unitholders in Kelley Partners woul d
recei ve a 53%stake in the successor corporation instead of the 45%
stake they would have received pursuant to the Oigina
Consolidation Proposal. Additionally, the Revised Consolidation
Proposal contained a provision whereby Kelley G| would not vote
its units in Kelley Partners in the Kelley Gl/Kelley Partners
consolidation, wunless a mjority of Kelley Partners’s public
uni t hol ders approved the consolidation.?®

Foll ow ng the Revised Consolidation Proposal, the parties
engaged in discovery. On  Novenber 22, 1994, the settling
plaintiffs filed an anmended conplaint that included class and
derivative cl ai ns agai nst def endants-appel |l ees. A hearing was held
the next day concerning procedures relating to the proposed
settlenment set forth by the terns of the Revised Consolidation
Pr oposal . At the hearing, the district court entered an order

approving the class certification for purposes of settlenent and

The 7547 Partners and their representatives were invited, but
refused to attend the Cctober 25, 1994 negoti ati ons.

bKelley O owned approximtely 16% of the units of Kelley
Part ners.



schedul ed a fairness hearing for February 17, 1995 (" Scheduli ng
Order”). Additionally, the Scheduling Oder enjoined the 7547
Partners from comrenci ng any ot her actions. Also at the hearing,
Chi ef Judge Bl ack, pursuant to Fed. R Cv.Proc. 42, granted a notion
to consolidate the 7547 Partners’ action with the previously
consol i dated actions (“Consolidation Order”). Rather than file a
nmotion to deconsolidate as Judge Black invited them to do, 7547
Partners filed an interl ocutory appeal, assigned No. 94-20930, with
this court contesting both the Consolidation and Scheduling Orders
because of their vagueness and overbreadth. A different panel of
this court decided that this appeal should be carried with the
case.’ Lastly, at the Novenber 23, 1994, hearing the court ordered
that notice of the action and of the proposed settl enent evi denced
by the terns of the Revised Consolidation Proposal be sent to al
class nenbers of all classes no less than 45 days before the
fairness hearing set for February 17, 1995.

On February 7, 1995, at a special neeting called for the
pur poses of voting on the Revised Consolidation Proposal, Kelley
Partners’s public unitholders (non Kelley Q1| unithol ders) approved
the Revised Consolidation Proposal by a margin of 71% for the

consolidation to 28% agai nst and 1% abst ai ni ng. 8

The interlocutory appeal and the appeal of the final
settl enment order dismssing the case, assigned No. 95-20230, were
consolidated by the Cerk of this Court.

8Thi s out cone was subject to an aggressive proxy fight nounted
by the 7547 Part ners.



Pursuant to the Scheduling O-der of Novenber 23, 1994, a
fairness hearing was held on February 17, 1995. Al parties,
i ncluding 7547 Partners attended the hearing and presented their
argunents to the court. On March 3, 1995, the district court
entered a final order and judgnent which (1) granted | eave nunc pro
tunc for the filing of the anmended conplaint; (2) certified the
consol i dated cases as Rule 23(a), 23(b)(1l)and Rule 23(b)(2) class
actions and as a derivative action under Rule 23.1; and (3)
approved the settlenent in accordance with the terns of the Revised
Consol i dation Proposal and di sm ssed the action. 7547 appeals the
final order and judgnent.

St andard of Revi ew

The question of federal jurisdiction is subject to de novo
revi ew. In re U S Abatenent Corp., 39 F.3d 563, 566 (5th Cr.
1994). Al other issues involving the approval of a settlenent of
a class action are governed by the abuse of discretion standard.
See Reed v. General Mtors Corp., 703 F.2d 170, 172 (5th Cr.
1983) .

Anal ysi s
Appeal No. 95-20230
A, Jurisdiction
1. Diversity of Ctizenship
We find that the district court had jurisdiction over this

action pursuant to Article Ill of the United States Constitution



and 28 U.S.C. § 1332. In cases that are renoved to federal court
fromstate court, such as this one, diversity of citizenship nust
exist both at the tine of filing in state court and at the tine of
renmoval to federal court. See, e.g., Coury v. Prot, 85 F.3d 244,
249 (5th Gr. 1996). The lack of subject matter jurisdiction may
be raised at any tine during pendency of the case by any party or
by the court. Fed.R Cv.Proc. 12(h)(3). Mor eover, the Suprene
Court has held that a party cannot wai ve the defense and cannot be
estopped from raising it. E.g., Insurance Corp. of Ireland v.
Conpagni e des Bauxites de Guinee, 456 U. S. 694, 102 S.Ct. 2099, 72
L. Ed. 2d 492 (1982); Omen Equi p. & Erection Co. v. Kroger, 437 U S.
365, 98 S. Ct. 2396, 57 L.Ed.2d 274 (1978).

In order to determ ne whether diversity of citizenship exists
as required by 8 1332, we nust ascertain the domcile of each party
in all four separate actions when they were originally filed in
state court.® Appellants, 7547 Partners, a Florida partnership,
concede that there is conplete diversity between thenselves and
Kelley G1l, the nenbers of the Board of Kelley G1l, and Kelley
Partners, the defendant-appellees named in the suit originally

filed in state court. Likew se, there is no contention of inproper

°l'n this case it is unnecessary to reexanm ne the domciles of
the parties at the tinme of renoval because no changes occurred
between the tine the petitions were originally filed in state court
and the tine the defendants renoved the actions to federal court,
i.e., no clains or parties were added and no one’'s domcile
changed.



jurisdiction over the Fistek action because Fistek is a citizen of
Ohio and the defendants are identical to the ones in the 7547
Partners action.?° However, for the purposes of determning
diversity in the other actions the domciles of the parties are the
followng: (1) Kelley Ol: a Texas Corporation with its principal
pl ace of business in Texas; (2) Kelley Partners: Kelley Partners
is a nomnal party with no real interest in the dispute. See,
e.g., Navarro Savs. Ass’'n v. Lee, 446 U S. 458 (1980); VoIl ff wv.
Wl ff, 768 F.2d 642 (5th Cr. 1985). Therefore, in determning
whet her conplete diversity exists Kelley Partners will be ignored.
(3) Defendants David L. Kelley, Joe M Bridges, Fair Colvin, Jr.,
and WlliamJ. Murray are Texas citizens. (4) Defendants Bronl ey
DeMerritt and Frank G Lyon are citizens of Connecticut; (5)
Def endant John J. Conklin is a citizen of New Jersey. (6)
Defendant Ralph P. Davidson is a citizen of the District of
Colunbia; (7) Defendant Alan N. Sidnamis a citizen of New York.
7547 Partners do contend however, that conplete diversity is
lacking in the Wishaupt and Camardella actions. As for the
Wei shaupt action, the appellant’s contention is disingenuous.
Wei shaupt is a citizen of New York who sued Kelley Ql, a Texas

Corporation, David L. Kelley, a Texas citizen, and Kenper

For the purposes of class actions, the citizenship of the
representative plaintiff and not of all <class nenbers is
di spositive. Snyder v. Harris, 394 U S. 332, 340 (1969); WRGHT ET
AL., FEDERAL PRACTICE AND PROCEDURE 8§ 3606, at 424 (2d ed. 1984).
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Securities, Inc., a corporation registered in Delaware with its
principal place of business in Illinois. Qoviously, there is
conplete diversity of citizenship. As noted above, in cases that
have been renoved to federal court diversity of citizenship is
required at two specific tinme periods only, when the action is
originally filed in state court and at the instant the case is
renoved. If diversity is established at the commencenent and
renmoval of the suit, it will not be destroyed by subsequent events.
Freeport-McMRan, Inc. v. K N Energy, Inc., 498 U S. 426 (1991)
(the addition or substitution of a nondiverse party pursuant to
Fed. R Cv.Proc. 25(c) does not destroy jurisdiction of the court).
Cf. Wchita RR &Light Co. v. Public Wil. Commi n of Kansas, 260
U S 48, 54 (1922); Gisham Park Community Park Organization v.
Howel I, 652 F.2d 1227 (5th G r. 1981) (a subsequent change in
citizenship of a party does not divest a court of jurisdiction).
See also 1 J. MoRE, MooRE' S FEDERAL PRACTICE, § 0.74[1] (1996). The
consol idation that occurred after renoval of the four actions to
federal court is a “subsequent event” and as such has no effect on
the court’s jurisdiction.

As for the Camardella action, the appellant’s argunent that
conplete diversity is |acking because plaintiff-appellee Camardel | a
and defendant-appellee Alan N Sidnam are New York citizens is
superficial. 1In the original state court action Camardel |l a naned

Kelley QI, Kelley Partners, and the nenbers of the Board of
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Directors of Kelley O 1l, including New York citizen Alan N. Sidnam
as defendants. Nevertheless, the renoval of the Canardella action
was proper on the grounds of diversity of citizenship because
Sidnam the only “non-diverse” defendant, was a person whose
citizenship should not have been considered for the purposes of
determ ning diversity of citizenshinp.

The law in this circuit is that if a plaintiff cannot
establish a cognizable cause of action against a non-diverse
defendant in state court that defendant’s citizenship will be
di sregarded for the purposes of diversity of citizenship. Burden
v. General Dynamcs Corp., 60 F.3d 213, 217 (5th Gr. 1995).
Anal ogously, in determ ning whether a party has been fraudulently
joined to defeat diversity jurisdiction “[a] court is to pierce the
pl eadi ngs to determ ne whether, under controlling state |aw, the
nonrenoving party has a valid claim against the non-diverse
parties.” LeJdeune v. Shell Ol Co., 950 F.2d 267, 271 (5th Gr.
1992) (citing Carriere v. Sears, Roebuck and Co., 893 F. 2d 100 (5th
Cr.), cert. denied, 111 S.Ct. 60 (1990)). See also, WRIGHT, ET AL.,
FEDERAL PRACTI CE AND PROCEDURE 8 3602 at 375 (2d ed. 1984). Therefore,
it nust be determ ned whether an action would |ie against Sidnam
under Texas | aw.

Sidnamis relationship to Camardella is as follows: Sidnamis
a non- managenent nenber of the Board of Directors of the general

partner (Kelley G1l), of alimted partnership (Kelley Partners) of
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which the plaintiff is alimted partner. |In Gierson v. Parker
Energy Partners, 737 S.W2d 375 (Tex. App.-Houston [14th D st.]
1987, no wit), a simlar relationship existed between Gierson

presi dent of a corporation, Parker Energy Technol ogy Corporation,
that was the general partner of Parker Energy Partners. Par ker
Energy Partners sued the corporation and Gierson for breaching
fiduciary duties owed to the partnership. First, the Texas court
acknow edged t hat under Texas Law, when a corporation serves as a
general partner it owes fiduciary duties to the partnership and the
limted partners. Gierson, 737 S.W2d at 377 (citing
Tex.Cv. Stat. Ann. art. 6132a, 810 (Vernon 1970); Tex.C v. Stat. Ann.
art. 6132b 8§ 21 (Vernon 1970)). However, the court recogni zed t hat
corporate officers such as nenbers of the Board of Directors, only
owe fiduciary duties to the sharehol ders of the corporation they
are elected to represent and to the corporation itself and not to
third parties such as a partnership and its limted partners, with
one exception. ld. (citing Castleberry v. Branscum 721 S. W2d
270, 271-72 (Tex. 1986); Bell Ol & Gas Co. v. Allied Chem ca

Corp., 431 S.W2d 336, 340 (Tex. 1968)). The exception is that
corporate officers may not know ngly participate in the breach of
a fiduciary duty toward third parties even if the act is commtted
while serving as an agent of the corporation. ld. at 377-78
(enphasis added). In Gierson, the court could not find any proof

in the pleadings and evidence indicating that Gierson know ngly
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participated in the breach of fiduciary duties toward the
partnership and accordingly held that Gierson was not |iable for
breach of a fiduciary duty.

Theref ore as nandat ed by Texas | aw, we nust determ ne whet her
Si dnam knowi ngly participated in the breach of fiduciary duties
owed to Kelley Partners. Camardella’s conplaint does not allege
any facts denonstrating that Sidnam know ngly participated in
Kelley O1l’s breach of fiduciary duties. Moreover, the record does
not indicate that Sidnam knowi ngly participated in Kelley Ql’'s
all eged breach of fiduciary duties. W thus conclude that under
Texas |aw, Camardella could not have sustained a cause of action
agai nst Sidnam and consequently Sidnamis citizenship will not be
considered for the purposes of ascertaining diversity of
citizenship.

2. Anmobunt in Controversy

Qur analysis is not at an end i n determ ni ng whet her the court
properly exercised jurisdiction until we determne that the
jurisdictional anbunt is satisfied. In addition to requiring that
the parties to an action be diverse, 28 U S.C. § 1332 necessitates
that the ampunt in controversy be nore than $50, 000. Thi s
determnation is nore nebulous in cases like the present which
primarily seek injunctive relief. “The anmount in controversy, in
an action for declaratory or injunctive relief, is the value of the

right to be protected or the extent of the injury to be prevented.”
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Webb v. I nvestacorp, Inc., 89 F.3d 252, 257 (5th Gr. 1996) (quoti ng
Lei ninger v. Leininger, 705 F.2d 727 (5th Cr. 1983)). The val ue
of the right sought to be protected, by each of the four actions
filed, was to preserve Kelley Partners, an entity with $216 mllion
in assets, from being consolidated with Kelley GIl. There is no
need to do enpirical calculations or seek evaluations from
i nvestment bankers to determne the financial inpact of the
consol i dation because it is obvious that the value of enjoining a
nmerger of such large entities easily exceeds $50, 000. Accordingly,
the district court properly exercised jurisdiction over the parties

pursuant to 28 U S. C. 1332.

B. 7547 Partners’ Due Process Argunents
1. Was the Consolidated Class Action Properly Certified
Under Sections (b)(1) & (b)(2) and Not Under (b)(3) of
Fed. R G v. Proc. 23?

In order to systematically address whet her the appellant was
deni ed due process because it was not allowed to opt out and was
not given adequate notice, we nust first determ ne whether this
action was properly certified under Rule 23(b)(1)&b)(2) and not
under 23(b)(3). It is not contested that this action nmay be
certified pursuant to 23(b)(1). Rule 23(b)(1) permts
certification of a class action if the prosecution of separate

actions mght result in inconsistent or varying adjudi cations that
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woul d “establish inconpatible standards of conduct for the party
opposing the class.” Fed. R Cv.Proc. 23(b)(1)(A; or if
prosecutions of separate actions “would create a risk of

adj udi cations with respect to individual nenbers of the class which
would . . . Dbe dispositive of the interests of the other nenbers
not parties to the adjudications or substantially inpair or inpede
their ability to protect their interests.” Fed. R Civ. Proc.
23(b)(1)(B). Both provisions of Rule 23(b)(1) obviously apply to
t he present case.

Appel | ant does contest, however, that the class should not
have been certified under 23(b)(2). Rather, it asserts that the
class action should have been certified under 23(b)(3). Rul e
23(b)(2) provides that a class action is appropriate when “the
party opposing the class has acted or refused to act on grounds
generally applicable to the class,” and the representatives are

seeking “final injunctive relief (enphasi s added). The
basis for the appellant’s contention is that the relief sought by
the settling plaintiffs was primarily for noney danages thereby
maki ng Rul e 23(b)(2) inapplicable. This contention is m spl aced.
It is true that the settling plaintiffs in the amended conpl ai nt
did assert a claim for incidental noney danmages. However,
requesting incidental noney danmages does not preclude the

certification of this case under Rule 23(b)(2) if the primry

relief sought is injunctive. Forbushv. J.C Penney Co., Inc., 994
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F.2d 1101, 1105 n.3 (5th Gr. 1993); Parker v. Local Union No.
1466, 642 F.2d 104, 107 (5th Cr. 1981); Johnson v. Ceneral Modtors
Corp., 598 F.2d 432, 437 (5th Cr. 1979); Jones v. Dianond, 519
F.2d 1090, 1100 n.17 (5th Gr. 1975) (“So |ong as the predom nant
pur pose of the suit is for injunctive relief, the fact that a claim
for danmages is also included does not vitiate the applicability of
23(b)(2).7) The primary relief sought in the present case was
undoubtedly to enjoin the consolidation of Kelley Partners and
Kelley Q1. Al four of the original actions filed in state court
primarily sought injunctive relief. Li kewise, in the settling
plaintiffs’ anended conplaint, the first type of relief sought is
i njunctive. The prayer for incidental nonetary damages foll ows
five paragraphs after the claimfor injunctive relief. Therefore,
we find that the district court did not abuse its discretion in
finding that the action was one primarily seeking injunctive relief
and certifying the class under Rules 23(b)(1)&b)(2).

Moreover, we also find that the district court did not abuse
its discretion in declining to certify this case under Rule
23(b)(3). “Unlike subdivisions (b)(1) and (b)(2), which provide
for the bringing of a class action based on the type or effect of
the relief being sought, Rule 23(b)(3) authorizes a class action
when the justification for doing so is the presence of common
questions of law or fact and a determ nation that the class action

is superior to other available nethods for resolving the dispute
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fairly and efficiently.” 7A WJIGHT et al., FEDERAL PRACTI CE AND PROCEDURE
8§ 1777 (2d ed. 1986).! However, if a class action can be certified
under 23(b)(2), then it should not also be certified under
23(b)(3). Bing v. Roadway Express, Inc., 485 F.2d 441, 447 (5th
Cr. 1973)(“Although this suit arguably coul d have been brought as
a (b)(3) action, (b)(2) actions generally are preferred for their
W der res judicata effects.”); DeBoer v. Mellon Mort. Co., 64 F.3d
1171 (8th Gr. 1995), cert denied, sub nom Crehan v. DeBoer, 116
S.C. 1544 (1996) (“Wien either subsection (b)(1) or (b)(2) is
appl i cabl e, however, (b)(3) should not be used, so as to avoid
unnecessary i nconsi stenci es and conpr om ses in future
litigation.”); 7A WRIGHT et al. FEDERAL PRACTI CE AND PROCEDURE § 1775 at
491.

A significant effect of certifying an action pursuant to

23(b)(1) and (b)(2) and not (b)(3) is that class nenbers have no

HMRul e 23(b)(3) states:

[ An action may be naintained as a class action if] the court
finds that the questions of |law or fact common to the nenbers
of the class predom nate over any questions affecting only
i ndi vi dual nenbers, and that a class action is superior to
other available nethods for the fair and efficient
adj udi cati on of the controversy. The matters pertinent to the
findings include: (A the interest of nenbers of the class in
individually controlling the prosecution or defense of
separate actions; (B) the extent and nature of any litigation
concerning the controversy already commenced by or against
menbers of the class; (C) the desirability or undesirability
of concentrating the Ilitigation of the clains in the
particular forum (D) the difficulties Ilikely to be
encountered in the nmanagenent of a class action.
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opt out rights. See Phillips Petroleum Co. v. Shutts, 472 U. S
797, 811 n.3 (1985) (Opt out rights are “limted to those class
actions which seek to bind known plaintiffs concerning clains
whol |y or predom nantly for noney damages.”); Kincade v. Ceneral
Tire & Rubber Co., 635 F.2d 501, 507 (5th Gr. 1981)("“For several
reasons we find that the right to opt out, which is denied when a
Rule 23(b)(2) case is tried, also need not be provided when such
a case is settled.”). See also In re Asbestos Litigation, 90 F. 3d
963, 987 & n.16 (5th Cr. 1996).

Anot her effect of not being certified under 23(b)(3)is that
noti ce need not conport with the requirenents of Fed.R C v. Proc.
23(c)(2), which requires that notice be the “best notice

practi cabl e under the circunstances. | nstead, for classes
certified under sections (b)(1) or (b)(2) of Fed.R Cv.Proc. 23,
notice is wthin the conplete discretion of the «court.

Fed. R Cv.Proc. 23(d)(2)(“notice be given in such manner as the
court may direct....”). Here, the Scheduling Order issued by the
district court on Novenber 23, 1994, provided that notice be given

to nmenbers of the cl ass:

No |ater than 45 days prior to the date of the Settlenent
Hearing [ February 17, 1995], Kelley QI, at its expense shall

mail, by first class mail, postage prepaid, a Notice of
Pendency of C ass Actions, Proposed Settlenent of Cl ass and
Derivative Actions and Settlenent Hearing . . . to all dass

menbers and current Unit owners shown on the transfer records
mai nt ai ned by or on behalf of Kelley [Partnership] to have

been record or beneficial holders of the Units .... Upon
request by a record holder who is a Class nmenber or current
Unit owner, Kelley QI shall provide, at its expense,

19



additional copies of the Notice to record holders to be
forwarded to beneficial owners who are Cass nenbers or
current Unit holders who were not nmiled the Notice, or
alternatively, shall mail the Notice to such beneficial owners
identified by record holders for this purpose...

The district court found that Kelley G| conplied with the
above:

[ T[he prescribed notice was sent on Decenber 29, 1994, by

first class mail, postage prepaid, to all record hol ders of

units in Kelley Partners during the period of tinme fromAugust

25, 1994, through Decenber 23, 1994. Pursuant to the express

terms of the notice, all record holders who were not

beneficial owners were instructed to transmt the notice to
the beneficial holders of units in Kelley Partners.

Furthernore, an additional 14,091 copies of the notice were

mai | ed or delivered on Decenber 29, 1994, to all persons and

institutions which held units of Kelley Partners on behal f of
the beneficial owners during the period of tinme from August

25, 1994, through the date of the mailing, who were also

instructed to forward the notice by first class mail at Kell ey

O l’'s expense to the beneficial owners.

The appel | ant nmakes two contentions on appeal: (1) the way in
whi ch notice was sent to the beneficial owners who were not owners
of Kelley Partners units as of Decenber 23, 1994, was i nproper; and
(2) notice by publication would have been preferable. W find both
of these contentions unpersuasive. W conclude that the district
court did not abuse its discretion in finding that mailing or hand
delivering 14,091 copies of the notice to the proxy departnents of
all banks, brokers, nomnees, and other institutions wth
instructions to forward to beneficial owners of Kelley Partners
units at Kelley Ql’s expense was sufficient. The record indicates
that at least 212 institutions holding in excess of 14.7 mllion

units received copies of the notice. One institution, whose

20



clients held approximately three-fourths of all units, attested
that it mailed 9320 copies of the notice to all of their clients’
beneficial holders of units in Kelley Partners. Additionally, the
appel I ant has not submtted affidavits fromany of Kelley Partners
unithol ders attesting to the fact that they did not receive notice;
appel l ant nerely specul ates that sone beneficial owners may not
have received noti ce.

W also find that the district court did not abuse its
discretion in failing to require that notice be published.
Appel | ant adduces no proof that publication of the class action and
possible settlenent would have provided nore unitholders wth
noti ce. As one comentator points out individual notices “are
[generally] nore effective in eliciting responses than are
publ i shed notices.” NEWBERG & CONTE, NEWBERG ON CLASS ACTIONs, § 8. 38 (3d
ed. 1992). The sane commentator, citing enpirical data, notes that
in contrast, “the average citizen will not see or read a class
settlenment notice, even when it is published (usually in fine
print) on the financial pages of a newspaper such as the New York
Tinmes or Wall Street Journal or in papers of general circulation,
as is the conmmon practice.” |d.

2. Was the Permanent Injunction in the District Court’s
Final Order and Judgnent Overbroad?
Appel | ant asserts wi thout any support, that the district court

abused its discretion in releasing all present and future clains
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agai nst defendants in its final order and judgnent. W find the
appel l ant’ s assertion unpersuasive and that the district court did
not abuse its discretion in enjoining all present and future
clains relating to the subject matter of the settled actions or the
consol i dated conpl ai nt agai nst def endant - appel | ees. Al though the
case involved a Dbankruptcy reorganization instead of a
consolidation, we find the reasoning of the Second Circuit
persuasive in finding that the district court did not abuse its
di scretion in this case:

In turn, the injunction [against future clains] is a key

conponent of the Settlenent Agreenent. As the district court

noted, the injunction limts the nunber of lawsuits that may
be brought against Drexel's fornmer directors and officers.

This enables the directors and officers to settle these suits

W thout fear that future suits wll be filed. Wt hout the

injunction, the directors and officers would be less |ikely

to settle. Thus, we hold that the district court did not
abuse its discretion in approving the injunction.
In re Drexel Burnham Lanbert G oup, Inc., 960 F.2d 285, 293 (2d
Cr. 1990).

Li kewi se, the injunction in the present case is inportant to
the settlenment in that the defendant-appellees were able to settle
the case without the fear of future litigation. By the sane token,
the district court did not abuse its discretion in issuing the
consol i dation and schedul i ng orders.

3. Wre the Unithol ders Adequately Represented?

Simlarly, appellant nakes groundless assertions that the

district court abused its discretion in finding that the
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unithol ders were adequately represented. In this <circuit
representation is adequate if the representatives have commobn
interests with the wunnamed nenbers of the <class and the
representatives vigorously prosecute the interest of the class
t hrough qualified counsel. Gonzales v. Cassidy, 474 F.2d 67 (5th
Cr. 1973). There are no facts in this case that indicate that the
above criteria were not net. Qoviously all wunitholders were
interested i n seeking the best possible return on their investnent;
either by maintaining their position in Kelley Partners or by
receiving the greatest interest possible in the successor
corporation. Additionally, each representative retai ned conpetent
counsel whose vigorous prosecution led to the decidedly inproved
ternms of the Revised Consolidation Proposal.

C. Ddthe District Court Abuse its Discretion in Approving
the Settlenent as Fair, Reasonable, and Adequate?

A district court’s determnation that a settlenent should be
approved as fair, reasonabl e, and adequate nust be upheld unless it
is found to have constituted a “clear abuse of discretion.” Ruiz
v. MKaskie, 724 F.2d 1149, 1152 (5th G r. 1984). Appellant cites
several errors nmade by the district court allegedly constituting
cl ear abuses of discretion. None, however, are persuasive.

First, the appellant asserts that the settl enment was a product
of fraud or collusion in that the defendant-appellee, Kelley Ql,

and the settling plaintiffs systematically excluded 7547 Partners
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fromthe litigation that resulted in the settlenent. Such a claim
i s unfounded because at the fairness hearing on February 7, 1995,
counsel for 7547 Partners unanbi guously stated that 7547 Partners
voluntarily excluded thenselves fromthe settlenent negotiations:

M. Pecht [counsel for Kelley O1l] never intended to cut ne

out of any settlenent. He was nore than happy that

partici pate. But | would not participate - | could not in
good consci ousness [sic] participate at the levels | knewthe
other plaintiff’'s [sic] would accept.

Next, appellant contends that the discovery conducted failed
to establish the propriety of the settlenent and that they were
deprived of discovery regarding the settlenent negotiations.
Appel l ant cites no authority in support of this contention. On the
contrary, it has been held in the class action context that fornma
and/ or volum nous discovery is unnecessary and that determ ning
whet her or not to grant discovery requests is well wthin the

di scretion of the court. Cotton v. Hinton, 559 F.2d 1326, 1331-

1333 (5th Gir. 1977).12 Accordingly, we conclude that the district

2 n Cotton, this court stated:

It istruethat very little formal di scovery was conducted and
that there is no volum nous record in this case. However, the
| ack of such does not conpel the conclusion that insufficient
di scovery was conducted. At the outset, we consider this an
appropriate occasion to express our concern over the conmon
belief held by many litigators that a great anount of fornal
di scovery nust be conducted in every case.

Discovery in its nost efficient utilization should be a
totally extra-judicial process, informality in the discovery
of information is desired. It is too often forgotten that a
conference with or a tel ephone call to opposing counsel nay
of ten achi eve the results sought by formal discovery.
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court did not abuse its discretion in denying 7547 Partners
di scovery requests and in approving the settlenent based on the
di scovery conduct ed.

After full consideration, we find the appellant’s remaining
contentions regardi ng the fairness, reasonabl eness and adequacy of
the settlenent to be manifestly without nerit. Accordingly, we
conclude that the district court did not abuse its discretion in
finding that the settlenent was fair, reasonable, and adequate to
all parties.

Concl usi on
For the foregoing reasons, the final judgnent and order of the
district court approving the settlenent and dism ssing the case is

AFFI RVED. Mbti ons deni ed as noot.
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