IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20115

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
RONALD A PI PERI

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H93-0134-02)

Cct ober 17, 1996
Before KING SM TH, and WENER, C rcuit Judges.

PER CURI AM *

Ronal d A. Piperi appeals his conviction by a jury of three
counts of bank bribery and one count of m sapplication of funds.
Finding no reversible error, we affirm

| . BACKGROUND
A. FACTS
In the light nost favorable to the verdict, the facts are as

follows. 1In 1983, Ronald A Piperi (“Piperi”) acquired a

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



controlling interest in First Savings Association of Orange,
Texas (“Orange Savings”). From 1983 to 1987, Piperi was
responsible for all major decisions of Orange Savi ngs and was
involved in its commercial lending. Ronald Drew Piperi (“Drew
Piperi”), Piperi’s son, began working at Orange Savings in 1983
as an assistant vice president and |loan officer. Joseph E. Russo
(“Russo”) owned a real estate conpany called the Russo Conpani es,
as well as a controlling interest in Ameriway Savi ngs

Associ ation, Houston, Texas (“Anmeriway Savings”) and Aneriway
Bank/ Wodway, National Association, Houston, Texas (“Aneriway

Bank”) (collectively, “the Aneriway Institutions”).



1. Orange Savings loans $1.5 mllion to Russo

In July 1985, Steve Raab, vice president in charge of real
estate | ending at Orange Savings, net Russo, and they discussed
formng a working relationship. |In Novenber 1985, Raab sent a
letter to Mchael Liss, a Wall Street investnent banker, stating
that Orange Savings would | end the Russo Conpanies $20 million to
acquire a conpany called UPI. Although Piperi characterizes this
letter as a commtnent letter, the governnent contends that Raab
intended it only as an expression of interest in the transaction
and that Russo did not rely on the letter as a firmconmm tnent.
Two banki ng experts testified at trial that the letter was not a

bi ndi ng comm tnent letter.



Orange Savings loaned $1.5 mllion to the Russo Conpani es on
June 9, 1986. Joanne Pi zzigno, the |loan adm nistrator at O ange
Savings, did not |earn about this [oan until she saw a voucher
reflecting the wire transfer of the proceeds after the date the
| oan was funded, although her job responsibilities included
initialing such vouchers. The loan file indicated that Drew
Piperi was the | oan officer and contained a | oan conmttee
subm ssion sheet dated June 6, 1986 and initialed by Piperi,
whi ch indicated that the | oan conmttee had approved the | oan.
However, Pizzigno did not renmenber the | oan comm ttee di scussing
this loan, nor did the | oan commttee neeting m nutes reflect
such a discussion. Raab signed the |loan commttee subm ssion
sheet wi thout review ng relevant information about the Russo
Conpani es because either the |oan had al ready been nmade or he
knew that Piperi had decided to fund it. The loan file also
included a certification by Drew Piperi that certain docunents
were in the file before the | oan was funded; however, nmany of
t hese docunents were dated after June 9, 1986, including the
Russo Conpani es’s corporate resolution authorizing the |oan, the
Dunn & Bradstreet report and the paynent anal ysis report on the
Russo Conpani es, and Russo’s personal credit report.

The loan file contained two | oan applications. The first
was dated June 2, 1986 and |listed the Russo Conpani es as borrower
and guarantor and Russo as the principal of the borrower. It
descri bed an unsecured loan for $1.5 mllion, payable in a single
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paynment at the end of a six-nonth termat 10.5% interest. It
identified the | oan as an unsecured line of credit, of the type
used by commercial entities to neet daily operational expenses.
The second | oan application listed the purpose of the loan as to
purchase corporate stock and listed cash flow from operations as
the source of repaynent. Although Russo was |isted as guarantor,
the loan file did not contain a duly executed guaranty agreenent.
The proceeds of the loan to the Russo Conpani es were used to
purchase stock, in Russo’s nanme, in a conpany com ng out of
bankruptcy call ed New UPI.

Al t hough Orange Savings had no witten | oan policies at the
time this |l oan was funded, Pizzigno was in the process of
preparing a policy manual, which was approved in 1987. This
policy manual considered an unsecured |loan to be a high-risk | oan
and required personal guarantees of individuals for such loans to
be made to a commercial entity.

A June 2, 1986 letter fromDrew Piperi to Russo discusses
the Orange Savings loan to the Russo Conpani es and the Aneriway
Institutions loan to Drew Piperi, guaranteed by Piperi. 1In the
letter, Drew Piperi stated: “Once the dust settles, | believe
prudent lending dictates that we each offer sufficient collatera
securitizing these loans in an attenpt to escape criticismfor

[sic] our respective exam ners.”



2. Aneriway Institutions |oans $750,000 to the Piperis

Ameriway Bank and Ameriway Savings jointly | oaned $750, 000
to Drew Piperi, wth Piperi as guarantor, also on June 9, 1986
the sane day as the Orange Savings |oan to Russo. On that day,
Russo, Piperi, Drew Piperi, Mke Ballases (chairman and presi dent
of Ameriway Savings), and Kathy Ganel (senior vice president of
Ameriway Bank), nmet in Ballases’s office to discuss a |loan to
Drew Piperi for the purchase of an unidentified savings and | oan
institution. However, various docunents related to the |oan
listed its purpose as personal investnent, personal business
needs, or corporate purposes and operations. The Piperis wanted
the | oan funded that day, although they had no collateral; they
prom sed to deliver sufficient real property as collateral within
30 days. Russo decided to fund the |oan, with $300, 000 bei ng
provi ded by Ameriway Bank and $450, 000 bei ng provi ded by Aneriway
Savings. The only information relied upon in funding the | oan
was Piperi’s personal credit report.

Ganel penned and Russo approved a neno aut horizing funding
of a $300,000 | oan from Aneriway Bank to Drew Piperi with Piperi
as guarantor for a twelve-nonth termat 10.5% interest. Russo,
as well as the Aneriway Bank |oan commttee, had authority to
approve loans up to the bank’s lending limts; Ganel testified
t hat Russo had never before used his individual authority to

approve a loan. Additionally, the loan to Drew Piperi violated



Ameriway Bank’s witten policy that accommodati on | oans to poor

credit risks on the strength of a guarantor were undesirable.
Bal | ases aut horized a $450, 000 | oan from Aneriway Savings to

the Piperis. The next day, June 10, 1986, Ballases wote a neno

to the Aneriway Savings |oan commttee advising that the | oan was

made on Russo’s recommendation, and that it was w thout

collateral but would be fully collateralized within 30 days.

Additionally, the neno indicated that the source of |oan

repaynment would be Drew Piperi’s “personal cash flow,” described
as in excess of $2 mllion annually. However, Drew Piperi’s
personal financial statenment, dated June 2, 1986, listed his

annual incone as $50, 000.

The $750, 000 | oan proceeds fromthe Ameriway |nstitutions
were used to pay Piperi’s overdraft caused by paynents to
brokerage firns to acquire stock, including Flexible Conputer
stock, on May 30 and June 2, 1986. At the end of July, Piper
provi ded Aneriway Bank with 40,000 shares of Flexible Conputer
stock, worth $9 per share, as collateral for the |oan.

3. The Subm ssion of False Financial Information

Piperi, Drew Piperi, and Russo made fal se presentations of
their financial situations in acquiring these |oans. Piperi’s
financial statenent in support of the Ameriway Institutions |oan
listed his net worth, cash on hand, and assets. The financi al

statenent explicitly stated that it showed all of Piperi’s



liabilities. However, Piperi omtted nunerous liabilities from
his financial statenent and overval ued many of his assets. Russo
simlarly overstated the value of assets and underesti mated and
omtted liabilities on his personal financial statenents as well
as the financial statenents regarding the Russo Conpani es.

State regul ati ons governi ng Orange Savi ngs and Aneriway
Savings required current and conplete financial information on a
borrower to be on file before a savings and | oan could fund a
| oan. The required docunentation included: an application
identifying the borrower; if the borrower is a corporation, a
corporate resolution authorizing the | oan; the purpose of the
| oan; security for the |loan; the source of repaynent; and current
financial statenments of the borrower and guarantors. The
docunent ati on provided by the Piperis and Russo did not satisfy
t hese regul ati ons.

4. Conflict of Interest

In 1986, the Texas Savings and Loan Departnent required
institutions to disclose all |oans outstanding to officers,
directors and princi pal stockhol ders of other financial
institutions in order to detect potential conflicts of interest.
Addi tionally, Ameriway Bank had an ethics policy requiring al
of ficers and enpl oyees to avoid investnents that could interfere
with their independent exercise of judgnent in the best interest

of the bank, and to disclose any interest presenting a potenti al



conflict. However, at the neeting discussing the Ameriway
Institutions’ loan to the Piperis, Russo did not disclose that he
was receiving a $1.5 million loan from Orange Savi ngs, an
institution owned by Piperi. Simlarly, the loan fromthe
Ameriway Institutions to the Piperis was not disclosed at the
time the loan from Orange Savings to Russo was aut hori zed.

5. Mutual Reduction of Interest and Renewal of the Loans

On January 5, 1987, Drew Piperi wote to Russo requesting a
reduction in the interest rate on the Anreriway Institutions | oan.
On January 16, 1987, Russo sent Drew Piperi a renewal note on his
loan and told himthat the interest rate would be reduced
“effective the sane date our note is effective.” The Russo
Conpanies’s loan, which was in arrears, was renewed at a reduced
interest rate in February 1987. In late February and early
March, the Aneriway Institutions reduced the interest rates on
the Piperis’ loan at Russo’s request. In June 1987, the Ameriway
Institutions agreed to renew the |loan to the Piperis, although
the value of the collateral for the |loan, the Flexible Conputer
stock, had decreased dramatically. At the tine of renewal,
Piperi agreed to put up additional collateral within 90 days;
however, he later refused to do so, claimng that no collatera
was required on the original |oan.

B. PROCEDURE



Pi peri was charged by indictment with conspiring with Russo
and Drew Piperi to commt bank fraud, bank bribery,

m sapplication of bank funds and to defraud the United States
(count 1; 18 U.S.C. 8 371); with bank fraud (counts 2, 3, and 4;
18 U.S.C. 8§ 1344); with bank bribery (counts 5, 6, and 7; 18
US C 8§ 215); and with m sapplication of bank funds (counts 8,
9, and 10; 18 U.S.C. 88 656-57).

The governnent’s theory was that Piperi commtted bank
fraud! by intentionally deceiving the Aneriway Institutions and
Orange Savi ngs about his financial status, the reciprocal nature
of the | oans, the purpose of the |oans, and the accuracy of the
docunent ati on supporting the loans in order to receive a |oan
fromthe Anreriway Institutions. The governnent asserted that
Piperi commtted the crine of bank bribery? because Piperi, as an
of ficer of Orange Savings, corruptly solicited a | oan fromthe

Ameriway Institutions by providing false financial information,

! Bank fraud requires two basic elenents: “(1) the
def endant executed or attenpted to execute a schene or artifice
to defraud or obtain noney or funds froma financial institution
by false or fraudulent pretenses; and (2) the defendant know ngly
and willfully coonmtted the action or actions necessary to
perpetrate that fraud.” United States v. Farm goni, 934 F.2d 63,
66 (5th CGr. 1991), cert. denied, 502 U.S. 1090 (1992).

2 To establish bank bribery, the governnent nust prove
that: (1) the defendant is an officer, director, enployee, agent
or attorney of a financial institution; (2) he corruptly
solicited or demanded for the benefit of any person; (3) a thing
of val ue (exceeding $100) from any person; (4) intending to be
i nfl uenced or rewarded in connection with any busi ness or
transaction of such institution. United States v. Brunson, 882
F.2d 151, 154 (5th Cr. 1989).
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m srepresenting the true purpose of the | oan and the status of
the | oan docunentation, and failing to disclose that the | oan was
made in exchange for a reciprocal |oan to Russo. The
governnment’s m sapplication® theory was that Piperi m sapplied
Orange Savings's funds by causing it to | oan noney to Russo

w t hout due diligence when Russo’s credit was very risky and

W t hout disclosing Piperi’s intent in making the loan to secure a
reci procal loan fromthe Anmeriway Institutions.

Pi peri was convicted by a jury on the three counts of bank
bribery (counts 5, 6, and 7) and one count of m sapplication of
funds (count 9); he was acquitted on the other two m sapplication
charges (counts 8 and 10). The jury failed to reach a verdict
regardi ng the conspiracy and bank fraud charges (counts 1, 2, 3,
and 4). Piperi was sentenced to 41 nonths inprisonnment and 2
years of supervised rel ease and was ordered to pay $200 in
speci al assessnents, a $10,000 fine, and $323,992.90 in
restitution.

Piperi filed a tinely notice of appeal fromhis conviction

and sentence. On appeal, Piperi raises seven points of error,

3 To establish msapplication of funds, the governnent nust
prove that: (1) the savings and |loan institution was authorized
under United States law, (2) the accused was an offi cer,
director, or enployee of the institution; (3) the accused
knowi ngly and willfully m sapplied the funds of the institution;
and (4) the accused acted with intent to injure or defraud the
institution. United States v. Parks, 68 F.3d 860, 863 (5th Gr
1995), cert. denied, 116 S. C. 825, and cert. denied, 116 S. C
1028 (1996).
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argui ng insufficient evidence to support his convictions, error
in adm ssion of certain pieces of evidence, prosecutorial
m sconduct during closing argunent, inproper jury instructions,
and i nproper sentencing because of m sapplication of the United
States Sent encing CGui delines.
1. DI SCUSSI ON

A Evi DENTI ARY PO NTS

1. St andard of Revi ew

We review the district court’s evidentiary rulings for abuse
of discretion. Parks, 68 F.3d at 867. This standard includes
evidentiary rulings regarding the adm ssion of expert testinony,
United States v. Wlley, 57 F.3d 1374, 1389 (5th Cr.), cert.
denied, 116 S. . 675 (1995), and extraneous conduct, United
States v. Coleman, 78 F.3d 154, 156 (5th Cr. 1996), cert.
deni ed, 1996 WL 426696 (U.S. COct. 7, 1996) (No. 96-5304).

2. Expert Testi nony

An expert witness’'s opinion is admssible if it would be
hel pful to the jury. Fep. R Evip. 702. Rule 702 “all ows experts
to suggest an appropriate inference to be drawn fromthe facts in
evidence if the expert’s specialized know edge is hel pful in
understanding the facts.” WIley, 57 F.3d at 1389. Furthernore,
an expert’s opinion is not inadm ssible just because it addresses
an ultimate i ssue to be decided by the jury. Feb. R EviD

704(a); United States v. More, 997 F.2d 55, 57 (5th Gr. 1993).
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There are two |imtations on the rule that expert opinions
on an ultimate issue are adm ssible. First an expert may not
express an opinion that anmobunts to a | egal conclusion. United
States v. Lueben, 812 F.2d 179, 184 (5th Cr. 1987). Second, an
expert may not state an opinion as to a crimnal defendant’s
mental state. FeD. R Evib. 704(b). W have held that “Rul e
704(b) is not strictly construed and prohibits only a direct
statenent of the defendant’s intent.” United States v. Speer, 30
F.3d 605, 610 (5th G r.)(enphasis added), cert. denied, 115 S
Ct. 603 (1994), and cert. denied, 115 S. . 768 (1995).

Piperi argues that the district court violated these rules
by allowing into evidence the opinion of the governnment’s banking
practices expert, Margaret Keene, that the Orange Savings |oan to
Russo and the Aneriway Institutions |loan to the Piperis were
i nked. The governnent offered this evidence on the
m sapplication charge to allow the jury to infer that Piperi took
the loan fromthe Aneriway Institutions intending to be
i nfluenced to nmake a simlar |oan to Russo.

Keene worked for nearly nine years as a |l ending officer and
since 1982 has been doing consulting and training work for banks.
She testified that, in her opinion, the | oans were |linked. She
based this opinion on several factors. First, the structure of
the | oans was abnormal in that neither Russo’s nor Piperi’s

financial condition would have wi thstood close scrutiny by a
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| ender, the | oans were inplenented outside of each institutions’
typi cal procedures, and the | oans were funded w thout sufficient
supporting docunentation. Second, although each of the |oans was
presented to the relevant loan commttee with a stated acceptable
pur pose, that purpose was not the actual purpose for which the

| oan proceeds were used. Third, Keene | ooked at timng issues,
noting that both loans were initially made on the sane day and
that there were mutual renewals and reductions in interest in
1987. Finally, Keene pointed to Drew Piperi’s June 2 letter
apparently discussing both | oans.

Piperi objected to this testinony, contending that it
conveyed a | egal conclusion and an opinion about Piperi’s nental
state—+.e., that Keene's testifying that the | oans were “linked”
was equivalent to testifying that Piperi “intended to be
i nfluenced” by the loan to himto fund a |l oan for Russo. Piper
relies on the Second Circuit’s decision in United States v. Scop,
846 F.2d 135, 139 (2d Cr. 1988). In that case, the court held
i nadm ssi ble as a | egal concl usion the governnent’s securities
expert’s opinion that the defendants were active and materi al
participants in a fraudul ent schene to mani pul ate stock. Id. at
138. The court relied heavily on the expert’s “repeated use of
statutory and regul atory | anguage indicating guilt,” and his
failure to “couch the opinion testinony at issue in even

conclusory factual statenents.” 1d. at 140, 142. By contrast,
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Keene’s testinony is factually based and is not franed by the
statutory | anguage at issue. She never actually testified that
Piperi intended to be influenced by the Areriway Institution’s
loans to him Her opinionis nore simlar to an “ultimate
factual conclusion[] that [is] dispositive of particular issues
if believed,” which Scop states would be adm ssible, than to

i nadm ssi bl e “inadequately explored legal criteria.” 1d. at 142.
We are not convinced that Scop is sufficiently on point to be
persuasive in this case.

Furthernore, the district court was careful to limt the
boundari es of Keene's testinony and sustai ned several objections,
along with instructions to the jury to disregard, where Keene
crossed the line into testifying as to Piperi’s nental state. At
best, Keene testified indirectly as to Piperi’s nental state,
whi ch does not violate Rule 704(b). See Speer, 30 F.3d at 610.
Therefore, the district court did not abuse its discretion in
all ow ng Keene to express her opinion that the | oans were |inked.
See Lueben, 812 F.2d at 184 (hol ding adm ssible an expert opinion
as to whether certain false statenents would “have the capacity
to influence” a loan officer, and conparing that opinion to an
i nadm ssi bl e opinion as to whether the false statenents were
“material”).

3. Cvil Regulatory Violations
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“Evi dence of violations of civil banking regulations cannot
be used to establish crimnal conduct.” Parks, 68 F.3d at 866;
United States v. Christo, 614 F.2d 486, 492 (5th Cr. 1980).
However, evidence of such violations is adm ssible “for the
limted purpose of show ng the defendants’ notive or intent to
commt the crinme charged.” Parks, 68 F.3d at 866; United States
v. Stefan, 784 F.2d 1093, 1098 (1ith Cr.), cert. denied, 479
U S. 855, and cert. denied, 479 U S. 1009 (1986) (cited with
approval in United States v. Saks, 964 F.2d 1514, 1523 (5th Gr.
1992)).

Piperi argues that the district court erred in admtting
evidence of civil conflict of interest regul ations.
Specifically, Piperi contends that Keene's testinony that under
civil conflict of interest regulations, Piperi should have
di sclosed to the Orange Savings |oan commttee that he was an
Ameriway Institutions borrower, should not have been admtted.
Pi peri contends that adm ssion of this evidence was harnful error
because the governnent relied heavily on it, arguing that
Piperi’s failure to disclose the loan in violation of the
regul ati ons made the reciprocal |ending arrangenent equivalent to
bank bribery and m sapplication of funds. Piperi clains the this
error was so prejudicial that even the court’s adnoni shnents to

the jury did not cure the error.

16



In this case, the governnent contends that it introduced
evi dence of violations of civil regulations nerely to show that
Pi peri acted knowingly and with the intent to defraud in making
the reciprocal |ending arrangenents. The governnment argued that
the fact that Piperi failed to disclose his |oan to the Orange
Savings lending commttee, along with several other facts—+.e.,
that Drew Piperi falsely certified that certain docunents were in
the loan file when the | oan was funded, that Piperi failed to
conduct due diligence on the |loan, that Piperi made nateri al
om ssions and fal se statenents on his financi al
st at enent s—denonstrated his intent in arranging the reciproca
| oans. This evidence allowed the jury to infer that Piperi acted
wth intent to defraud Orange Savi ngs and the Ameriway
Institutions (as per the bank fraud and m sapplication counts)
and that he corruptly solicited a loan wwth the intent to be
i nfluenced to make a |l oan to Russo (as per the bank bribery
counts).

The district court instructed the jury, both during trial
(at least five tinmes) and in its final instructions, that
violation of an internal policy or a civil regulation is not a
crime and that evidence of such violations could be considered
only as evidence of Piperi’s intent. W have “recogni zed the
value of limting instructions in attenuating any inproper effect

of such evidence when used for a perm ssible purpose.” United
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States v. Brechtel, 997 F.2d 1108, 1115 (5th Gr.), cert. denied,
510 U.S. 1013 (1993). Piperi has presented no reason why these
limting instructions were ineffective in this case. Therefore,
the district court did not abuse its discretion in admtting
evidence that Piperi violated civil regulations and internal
banki ng poli ci es.

4. O her Wongful Acts

The governnent sought to prove that Piperi omtted
liabilities fromhis personal financial statenents presented to
the Aneriway Institutions. The governnent put on several
W tnesses to detail the liabilities omtted. The governnent
clains that it offered the circunstances of the debts to prove
that their omssion fromthe financial statenents was not an
oversight or m stake but was made intentionally in order to
defraud the Aneriway Institutions. Piperi offered to stipulate
to the existence of the debts and their repaynent status, but the
governnment refused the stipulation because it did not go far
enough, i.e., Piperi would not stipulate to intent to defraud,
which is the purpose for which the governnent offered the
evidence. Piperi argues that the governnent used the testinony
establishing these liabilities to paint Piperi as a man of a

general |y di shonest character, in contravention of Rule 404(b).*

4 Federal Rule of Evidence 404(b) provides:
O her crinmes, wongs, or acts. Evidence of other
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Pi peri further contends that even if the governnent offered the
evi dence for another purpose, the evidence is still inadm ssible
because the governnent did not give Piperi pretrial notice.
Specifically, Piperi challenges the following: (1) Frank
Roberts’s testinony that docunents related to a real estate | oan
on property which Roberts acquired as trustee for Piperi were
signed in his nane without his perm ssion, which Piperi contends
is an allegation that Piperi forged the docunents; (2) Roberts’s
and Cyd West’'s testinony that Piperi noved | arge suns of noney
into Roberts’s and Piperi’s joint escrow account, purchased
cashier’s checks out of the account, and used the cashier’s
checks to nake paynent on |oans; (3) Janmes Boyle’'s testinony that
Pi peri was guarantor on a loan related to the sale of a Houston
motel, that the debt was in default and was never repaid, and
that Piperi filed for bankruptcy and his debt to Boyle was |isted
on his bankruptcy schedule; and (4) Kathryn Patton’s testinony

relating the existence of one of Piperi’s |oans by show ng the

crimes, wongs, or acts is not admssible to prove the
character of a person in order to show action in
conformty therewwth. It may, however, be adm ssible
for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident, provided
t hat upon request by the accused, the prosecution in a
crimnal case shall provide reasonable notice in
advance of trial, or during trial if the court excuses
pretrial notice on good cause shown, of the general
nature of any such evidence it intends to introduce at
trial.
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debt and its repaynent history as it appeared on Piperi’s
bankrupt cy schedul e.

The trial court apparently admtted this evidence of the
om ssions fromPiperi’s financial statenents on the theory that
it was intrinsic to the charged crinmes of bank fraud and bank
bribery and thus did not inplicate Rule 404(b). W agree with
the trial court. Wile use of evidence of extrinsic bad acts
triggers the provisions of Rule 404(b), evidence of intrinsic
other acts is adm ssible without reference to Rule 404(b).
Col eman, 78 F.3d at 156; United States v. Dula, 989 F.2d 772, 777
(5th Gr.), cert. denied, 510 U. S. 859 (1993). Evidence of other
acts is intrinsic “when the evidence of the other act and
evidence of the crine are inextricably intertw ned or both acts
are part of a single crimnal episode or the other acts were
necessary prelimnaries to the crine charged.” Coleman, 78 F.3d
at 156 (internal quotations omtted); United States v. WIIians,
900 F.2d 823, 825 (5th Cr. 1990) (internal quotations omtted).

The details of the om ssions fromPiperi’s financial
statenents were inextricably intertwined with the manner in which
Pi peri was charged with commtting the crines of bank fraud and
bank bribery. The evidence allowed the jury to infer that Piper
omtted the information fromhis financial statenent not by
m st ake or oversight but to defraud the Anmeriway Institutions in

order to receive a | oan he would not otherwi se be able to
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receive. The prosecution was entitled to “offer all of the
surroundi ng circunstances that were relevant” in devel opi ng proof
of this intent. Dula, 989 F.2d at 777. The details of the
omtted material were nerely the circunstances surroundi ng the
crinme, and thus the district court did not err in admtting this
evidence. See also United States v. Canpbell, 64 F.3d 967, 978
n.16 (5th Cr. 1995) (noting the evidence of defendant’s
financial difficulties was properly admtted as relevant to
intent to deceive in a false entry count).
B. CLOSI NG ARGUMENT

Pi peri argues that the prosecutor engaged in three separate
acts of m sconduct in his closing argunent. First, Piperi argues
that the prosecutor’s coments that “you don’t | ook at banks as
personal piggy banks,” inplying that “the taxpayers” wll pay,
and that the regulators “screwed] up” by allowng real estate
devel opers to “play[] fast and | oose with other people’ s noney,”
were i nproper because they were calculated to inflane the
prejudi ces of the jurors and because there was no evidence in the
record that taxpayers bore the | oss caused by the transaction at
issue. Piperi clains that the taxpayer remark is especially
prejudi ci al because of the concern expressed by the jurors during
voir dire about the taxpayer bail out of the savings and | oan
i ndustry. Second, Piperi contends that the prosecutor’s

reference to his failure to plead guilty underm ned the
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presunption of innocence and was not cured by the district
court’s curative instruction given the next day as part of the
final jury charge. Third, Piperi contends that the prosecutor’s
statenent that Piperi “snooker[ed]” lona Norred out of her
i nheritance was inproper and was not cured by the district
court’s instruction to disregard the prosecutor’s use of the word
snookered. Piperi argues that evidence related to the Norred
transaction was admtted only to show that Piperi’s debt to
Norred was omtted fromhis financial statements and that whether
the debt was eventually paid is irrelevant for this purpose.
Pi peri contends that these three inproper argunents, considered
cunmul atively, constituted prejudicial and reversible error.

In reviewing a claimof prosecutorial msconduct to which
t he defendant objected at trial, we first determ ne whether the
prosecutor’s remarks were inproper and then whether they
prejudicially affected the substantial rights of the defendant.
United States v. Fields, 72 F.3d 1200, 1207 (5th Cr.), cert.
denied, 64 U.S.L.W 3709 (U S. Oct. 7, 1996) (No. 95-1639), and
cert. denied, 1996 W 375773 (U.S. Cct. 7, 1996) (No. 95-9441).
We consider the following factors: (1) the magnitude of the
prejudicial effect of the statenents, (2) the efficacy of any
curative instruction, and (3) the strength of the evidence of the
defendant’s guilt. Id.; United States v. Levine, 80 F.3d 129,

135 (5th Cir.), cert. denied, 65 U S.L.W 3001 (US. Cct. 7,
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1996) (No. 95-2066). “We will reverse a conviction for
prosecutorial msconduct only if the m sconduct was so pronounced
and persistent that it casts serious doubts upon the correctness
of the jury' s verdict.” United States v. Bentley-Smth, 2 F.3d
1368, 1378 (5th Gr. 1993).

First, Piperi clains that the prosecutor’s taxpayer conments
wer e i nproper because they were outside the record and intended
toinflanme the jury. Although “[c]ounsel is not permtted to
make an appeal to passion or prejudice calculated to inflane the
jury,” United States v. Crooks, 83 F.3d 103, 107 n.15 (5th Gr.
1996), the prosecutor’s stray remark about a | oss to taxpayers
does not have a strong enough prejudicial effect to constitute
reversible error.

Second, Piperi challenges the prosecutor’s comment on the
failure to plead guilty. This coment was clearly inproper. See
United States v. Tonblin, 46 F.3d 1369, 1390 (5th G r. 1995).
However, the district court gave a curative instruction,
remnding the jury that the defendants are presuned i nnocent
t hroughout the trial and ordering themto disregard the
prosecutor’s comment. The jury is presuned to have foll owed the
court’s instructions. Levine, 80 F.3d at 136. The fact that
this instruction was not given imedi ately, but the next day as
part of the final jury charge, does not render it ineffective.

See id. (stating that as long as curative instructions are given
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intime to provide corrective guidance to the jury, they are not
too late to protect the defendant’s rights). Therefore, the
prosecutor’s comments, although inproper, do not constitute
reversible error.

Third, Piperi challenges the prosecutor’s statenent that
Pi peri “snooker[ed]” Norred out of her inheritance. The evidence
relating the circunstances of Norred's loan to Piperi was offered
by the governnent only for the purpose of show ng that Piper
intentionally omtted this liability fromhis financial
statenent. The prosecutor should not have argued about the
| osses caused by Piperi’s failure to repay that |oan, because
such argunent treats this evidence as character evidence
prohi bited by Rule 404(b). However, these inproper comments,
when considered in light of the record as a whole and the
evi dence agai nst Piperi, did not prejudice Piperi’s substanti al
rights.

The evidence of Piperi’s guilt is substantial. These three
brief statenents, given over the course of a two-hour closing
argunent, were not so persistent and pronounced as to nmake us
seriously doubt the correctness of the verdict. See Levine, 80
F.3d at 135; Bentley-Smth, 2 F.3d at 1378. Accordingly, the
prosecutor’s inproper remarks during closing argunent do not
constitute reversible error.

C. JURY | NSTRUCTI ONS
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Pi peri contends that the district court commtted plain
error by not instructing the jury that it had to find that Piper
made material msrepresentations to the financial institutions in
order to find himguilty on the m sapplication of funds charge.
He reasons that because count nine of the indictnment accused
Piperi of “unlawfully causing the funding of a loan . . . by
m srepresenting material facts to officers and directors of
Orange Savings,” materiality of the msrepresentation is an
el ement of the crinme, and a jury instruction on materiality is
required by United States v. Gaudin, 115 S. . 2310 (1995).

Pi peri acknow edges that he did not object to the charge on this
ground, and thus we review for plain error only. See United
States v. AQano, 113 S. . 1770, 1776 (1993); United States v.
Cal verley, 37 F.3d 160, 162 (5th Cr. 1994)(en banc), cert.
denied, 115 S. . 1266 (1995).

In Gaudin, the Suprene Court held that “[t] he Constitution
gives a crimnal defendant the right to have a jury determ ne,
beyond a reasonabl e doubt, his guilt of every elenent of the
crime with which he is charged.” Gaudin, 115 S. Q. at 2320. The
Court determ ned that “where materiality is an el enent of the
charged offense, the trial court’s failure to submt the question
of materiality to the jury violates the defendant’s Fifth and

Si xth Amendnent rights.” United States v. Jobe, 77 F.3d 1461,
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1474 (5th Gr. 1996), anended on reh’g on other grounds, 90 F. 3d
920 (5th Gir. 1996).

The el enments of m sapplication of funds in violation of 18
US C 8 657 are as follows: (1) the savings and loan institution
was aut horized under United States law, (2) the accused was an
officer, director, or enployee of the institution; (3) the
accused knowingly and willfully m sapplied the funds of the
institution; and (4) the accused acted with intent to injure or
defraud the institution. Parks, 68 F.3d at 863. Materi al
m srepresentation sinply is not an el enment of m sapplication of
funds. The fact that the indictnent listed “m srepresenting
material facts” as a part of the manner and neans of the
m sapplication charge did not transformmateriality into an
el enent of the offense.® Therefore, the district court did not
plainly err in failing to instruct the jury that it nust find
that Piperi made nmaterial msrepresentations to Orange Savings in
order to convict himfor m sapplication of funds.

D. SUFFI CI ENCY OF THE EVI DENCE

> Piperi cites United States v. Heath, 970 F.2d 1397 (5th
Cr. 1992), cert. denied, 507 U S. 1004 (1993) to argue that
materiality is an elenment of a 8§ 657 violation. Heath involved
all eged violations of 8§ 657 and 8§ 1344. The court anal yzed them
toget her and di scussed the materiality of certain statenents.
|d. at 1403. However, Heath is not hel pful here for two reasons.
First, Heath did not clearly hold, or even inply, that
materiality is an elenment of 8 657. Second, materiality is an
el ement of § 1344, see United States v. Canpbell, 64 F.3d 967,
975 (5th Gr. 1995), and thus the court’s analysis should
properly be construed as applying to the 8 1344 claim
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The scope of our review of the sufficiency of evidence after
conviction by a jury is narrow. W nust affirmif a reasonabl e
trier of fact could have found that the evidence established the
essential elenents of the crine beyond a reasonabl e doubt.

United States v. Dobbs, 63 F.3d 391, 394 (5th Gr. 1995). W
must consi der the evidence, and all reasonabl e inferences drawn
therefrom in the light nost favorable to the governnent. |Id.

Pi peri argues that the evidence is insufficient to support
two el enents necessary to his conviction: (1) that he “accepted
anyt hing of value, particularly of a value exceeding $100” (bank
bribery) and (2) that he acted corruptly or with an intent to
defraud (bank bribery and m sapplication of funds). W disagree.
After review ng the evidence, we have determ ned that the
evidence is sufficient to allow a reasonable jury to infer that
Pi peri and Russo agreed to exchange mllions of dollars worth of
loans. Promsing to give a |loan fromthe defendant’s bank to
secure a loan from anot her bank qualifies as “val ue” under § 215.
United States v. Kelly, 973 F.2d 1145, 1152 (5th GCr. 1992).
Furthernore, the evidence was sufficient to allow a reasonabl e
jury to infer that Piperi acted corruptly or with intent to
defraud. The governnent presented evidence that Piperi failed to
conduct due diligence on the |loan to Russo, that Drew Piper
falsely certified that certain docunents were in the loan file

when the | oan was funded, that Piperi msrepresented the true
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pur pose of the | oan he received fromthe Aneriway |nstitutions,
that Piperi failed to disclose that his institution was nmaking a
| oan to the owner of the institution he borrowed from that the
dates on certain docunents had been tanpered wth, and that
Pi peri provided fal se and i nconplete information on his financial
di sclosure. Viewng the evidence in the light nost favorable to
the verdict, there was sufficient evidence to support Piperi’s
convi ction.
E. SENTENCI NG

“Adistrict court’s determ nation that a defendant is a
8§ 3B1.1 | eader or organizer is a factual finding, which we review
for clear error.” United States v. Ronning, 47 F.3d 710, 711
(5th Gr. 1995). Section 3Bl.1(a) of the United States
Sentencing Guidelines (“USSG') directs the district court to
i ncrease a defendant’s offense | evel by four levels “[i]f the
def endant was an organi zer or |leader of a crimnal activity that
i nvol ved five or nore participants or was ot herw se extensive.”
USSG § 3B1.1(a).

The Presentence I nvestigation Report determ ned that
Pi peri’s sentence should be enhanced by four points because he
was the | eader of a crimnal activity that is “otherw se
ext ensi ve” because Piperi directed his son Drew Piperi and the
schene involved at |east Piperi, Drew Piperi, Russo, and many

unknowi ng partici pants, such as the enpl oyees at Orange Savi ngs.
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See USSG § 3B1.1 comment. note 3 (“ln assessing whet her an
organi zation is ‘otherw se extensive,’ all persons involved
during the course of the entire offense are to be consi dered.
Thus, a fraud that involved only three participants but used the
unknowi ng services of many outsiders could be considered
extensive.”).

The district court adopted the findings of the Presentence
I nvestigation Report. The record clearly shows that the crim nal
organi zation involved at |east three participants (Piperi, Drew
Pi peri, and Russo) and invol ved the help of many unknow ng
out siders such as Piperi’s enployees. Thus, the district court
did not clearly err in determning that Piperi’s offense |evel
shoul d be increased by four points under USSG § 3Bl. 1(a).

I11. CONCLUSI ON

For the foregoing reasons, we AFFIRM
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