IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20040
Summary Cal endar

LEON TASBY,
Peti ti oner- Appel | ant,
ver sus

WAYNE SCOTT, Director, Texas Departnent
of Crimnal Justice, Institutional D vision,

Respondent - Appel | ee.
Appeal fromthe United States District Court
for the Southern District of Texas

USDC No. CA-H-94-2571

(April 20, 1995)

Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *

Leon Tasby appeals a district court judgnment dism ssing his
petition for a wit of habeas corpus pursuant to 28 U S. C
8§ 2254. Tasby requests a certificate of probable cause (CPC)
pursuant to Fed. R App. P. 22(b) in his brief.

Tasby was convi cted of aggravated robbery in 1983 and was
sentenced to life in prison. Tasby filed this, his second

federal petition for a wit of habeas corpus, alleging nunmerous

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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grounds of error. The respondent wai ved exhausti on because Tasbhy
had al ready been cited for abuse of the wit in state court and
requi ri ng exhaustion would be futile. The respondent filed a
nmotion to dismss, raising abuse of the wit under Rule 9(b) of
the Rul es Governing 8 2254 Cases. The district court granted the
respondent's notion to dismss for abuse of the wit and
di sm ssed Tasby's petition.

Tasby argues that the district court did not give him
adequate notice that it was considering dismssing his petition
for abuse of the wit nor a reasonable opportunity to respond to
respondent's assertion of abuse of the wit.

Tasby is correct. Although the respondent’'s notion put him
on notice that the state was raising abuse of the wit, this is
not sufficient by itself. The district court nust give
petitioner specific notice 1) that it is considering dismssal;

2) that dismssal will be automatic if he does not respond and
explain his failure to raise new grounds in a prior petition; and
3) that in order to avoid dismssal, petitioner nust present

facts, not opinions and conclusions. Udy v. MCotter, 773 F.2d

652, 656 (5th G r. 1985). These requirenents can be fulfilled by
providing petitioner wwith a Rule 9(b) form id., but the district
court did not give such notice to Tasby before granting
respondent's notion.

Failure to give the required notice can be harmess error if
there are no facts that the petitioner could allege to prevent

his claimfrom being dism ssed under Rule 9(b). See Mitthews v.

Butler, 833 F.2d 1165, 1170 n.8 (5th Gr. 1987), overruled on
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ot her grounds by Md eskey v. Zant, 499 U S. 467 (1991). In this

case, it is not clear that Tasby would be unable to allege facts
sufficient to prevent his parole eligibility clains from being
di sm ssed under Rule 9(b). The allegations in his petition do
not clearly show that his parole eligibility clains could have
been raised in his previous federal petition filed in 1988.

Tasby's argunent that the district court could not have
exam ned the records in this case before granting the notion to
dism ss is noot because the district court will have the
opportunity to exam ne the records on renand.

CPC I S GRANTED, the district court's judgnment | S VACATED
and this case | S REMANDED for further proceedings.



