UNI TED STATES COURT OF APPEALS
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UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
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JUAN FRANCI SCO TREVI NO, al so known as Ki ko Ozuna;
ARVMANDO MARTI N TREVI NO, al so known as Gordo;
PEDRO SANCHEZ, al so known as Sanchez:
PABLO DELUNA, al so known as Pi cho;
JORGE ESPI NOSA, al so known as El Pato;

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
For the Northern District of Texas
(3:95-CR-189-R)

June 30, 1997
Before JONES, STEWART, and DENNI'S, G rcuit Judges.

DENNI'S, Circuit Judge:”

Def endant s- appel | ants, Juan Franci sco Trevi no, Pabl o DelLuna,
Armando Martin Trevino, Jorge Espinoza, and Pedro Sanchez, were
convi cted of conspiracy to possess wthintent to distribute andto
distribute nore than 1000 kilograns of marijuana, 21 U S.C 88

841(a)(1l) & 846, and sentenced to inprisonnent.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



The issues presented on appeal are (1) whether the district
court erred in failing to dismss the original indictment with
prej udi ce based on the denial of statutory speedy trial rights; (2)
whet her there was sufficient evidence to support the convictions of
Juan Trevino, Armando Trevi no, and Pedro Sanchez; (3) whether the
district court erred by adm tting evidence of an extraneous of fense
commtted by Pablo DeLuna; (4) whether there was prejudicial
prosecutorial msconduct; (5) whether the district court erred in
giving an Allen charge to the jury; (6) whether the district court
erred in sentencing Juan Trevino, Pedro Sanchez, Jorge Espi noza,
and Armando Trevino. Finding no reversible error, we affirmthe
appel l ants’ convi ctions and sentences, except that Jorge Espi noza’s

sentence is vacated and his case is remanded for resentencing.

BACKGROUND

Appel l ants were originally indicted on OCctober 13, 1994, al ong
wth 8 others, Abraham “Benny” Padilla, Abel Lopez, Sr., Abel
Lopez, Jr., Francisco |saac, Fernando “Vanna” Quiroz, Hipolito
“Pol0” Ortiz, Gscar “Pelon” DeLeon, and Edel |saac, for conspiracy
to possess with intent to distribute and distribution of nore than
one thousand kilogranms of marijuana and related offenses. On
Oct ober 18, 1994, Juan Trevino, Armando Trevino, and Pedro Sanchez
appeared before a judicial officer. On Novenber 18, 1994, the case

was set for trial in January 1995 On January 4, 1995, the case



was reset for trial for April 3, 1995. On March 29, 1995, the
court granted Pedro Sanchez’s notion for continuance and the case
was reset for trial in My 1995. On May 16, 1995, the court
granted Armando Trevino's notion for continuance and reset the
trial for June 16, 1995. On May 26, 1995, Juan Trevino filed a
motion to dismss for violation of the Speedy Trial Act, 18 U S. C
8§ 316(c) (1), which provides for trial to be held wthin 70 days of
the date the defendant first appeared before a judicial officer or
the date of the indictnent, whichever is later. On June 15, 1995,
the trial court held a hearing on Juan Trevino s speedy tria
nmotion, granted the notion, and dism ssed the COctober 13, 1994
i ndictment without prejudice stating that it was the court’s fault
that the speedy trial act had not been conplied wth.

On June 7, 1995, the Governnent obtained a second indictnent
charging that the appellants herein conspired to possess wth
intent to distribute and to distribute nore than 1, 000 kil ograns of
marijuana. The indictnent alleged that the conspirators acquired
| arge suns of nmarijuana from Mexico and transported the marijuana
from Laredo to Dal |l as, Texas.

At trial, several co-conspirators testified regarding the
operations of the conspiracy. Everado Ramirez, the Governnent’s
first witness, testified that Tovar Ozuna introduced himto Juan
Trevino who offered hima job of transporting marijuana to Dall as.
Ramrez’'s first duty was to store marijuana at his house for
several days and then bring it to Pabl o DeLuna’s house, who was to
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transport it to Dallas. Ramrez was paid $10 per pound of
marijuana that he stored and transport ed.

The foll owi ng nonth, at Tovar Ozuna's request, Ram rez agreed
to store and deliver marijuana that was to be transported to
Dallas. Tovar’s job for Juan Trevino was to bring marijuana across
the river fromMexico to Ramrez. Tovar delivered about 250 pounds
and Ram rez brought it to Pablo DeLuna s house where it was to be
stored and later transported to a Border Freight Conpany 18
wheel er.

Ramrez testified that he participated in simlar marijuana
deliveries fromLaredo to Dallas about three tines a nonth during
a 12 to 18 nonth period and that the |argest |oad of marijuana he
had stored was about 600 pounds. After a few nonths, Ram rez began
to travel with Fernando Quiroz, Pablo DeLuna, and Joe Chavez, to
Dallas to obtain earlier paynents. He said he made 15-20 such
trips to Dall as. Ramrez testified that he would check into a
Dallas notel, and page Juan Trevino's brother, Jose, who would
bring himhis paynent.

Ramrez testified that on sone occasions the marijuana was
unl oaded in San Antonio into a car that he followed to Dallas as
instructed by Pabl o DeLuna. Ramrez recalled that on one occasion
a Border Freight truck was unl oaded at a house. Later, he said,
t he conspirators used Suburbans to haul marijuana on private roads
through a large ranch to bypass |aw enforcenent checkpoints.
Ramrez testified that his association wth the conspiracy
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term nated when Juan Trevino told himnot to cone around anynore
because he thought they were being watched.

Hi polito “Polo” Otiz testified that he becane i nvolved in the
conspi racy when Benny Padilla offered to pay him$4,000 to drive a
Suburban from Laredo to Dallas with a |oad of marijuana. Otiz
worked with Joe Sanchez, Pablo DelLuna, Jorge Espinoza, Fred
Tej eda, Everado Ramrez, Fernando Quiroz, Joe Chavez, and Juan
Trevino in picking up, |loading, driving, and delivering marijuana.
He said that sone of the marijuana was transported in Border
Frei ght trucks, especially when the weat her was good, because they
made it through checkpoints easier. Otiz identified two
Gover nnent exhi bits as phot ographs of marijuana packages bel ongi ng
to Juan Trevino and Abel Lopez.

In May of 1993, Ortiz, Fernando Quiroz, and Abel Lopez, Jr.,
were arrested at a notel in Mesquite, Texas for possessing 300
pounds of marijuana that had been brought up Dallas from Laredo,
Texas. Otiz testified that this offense was the subject of a
pendi ng state charge agai nst hi mas well as being part of the basis
for the federal conspiracy indictnment in the case at bar to which
he had pl eaded guilty.

Juan Barraza testified that he worked for Able Lopez, Sr. and
Abel Lopez, Jr. transporting marijuana and delivering noney in the
Dal | as area. After about six nonths, Barraza was sent to Laredo to
deliver $5,000 to Abel Lopez, Sr. Barraza “escorted” 18 wheelers
hauling marijuana from Laredo to Dall as. He identified Jorge

5



Espi noza as one of the truck drivers. Barraza testified that he
knew of 12 or 13 i nstances when narijuana | oads averagi ng about 500
pounds each were delivered to Dallas by trucks. Barraza admtted
he personally drove trucks | oaded with marijuana on two occasi ons,
for which he was paid $45,000 per trip. Oherw se, Barraza was
pai d approxi mately $3, 000 per week for assisting in the operation.
Barraza testified that on one occasi on, he Pabl o DeLuna, and Sel so
Pena were sent to Laredo by Abel Lopez, Jr. to search for marijuana
t hat Pabl o DeLuna left in a field. He said Pablo DeLuna started
out with 500 pounds in Laredo but arrived in Dallas with only half
of the | oad.

Joe Chavez testified that in or about March of 1993, he becane
i nvol ved in the conspiracy through Benny Padilla. Hi s initial job
i nvol ved | oadi ng nore t han 1000 pounds of marijuana i nto a Suburban
at a house in Laredo. Chavez said he and Padilla’ s brother “Chuko”
took the marijuana to Jorge Espinoza's nother’s house where they
and Jorge Espinoza's brother placed the marijuana in a room
containing marijuana-stuffed duffel bags. At Padilla s request,
Chavez returned to the house and, with “Chuko” and Jorge Espi noza,
| oaded the marijuana into a Border Freight truck. The follow ng
nmorning the truck was driven to Dall as.

Chavez’s next job was to escort Suburbans |oaded wth
marijuana. Chavez explained that “escorting” called upon himto
drive his car behind or in front of the Suburban, and to interfere
wth any |aw enforcenent officer’s attenpt to pull the Suburban
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over. Chavez admtted to passing a state trooper on the shoul der
of the road to divert the officer’s attention from a Suburban
| oaded with marijuana. Chavez escorted about 13 | oads of marijuana
from Laredo to Dallas, and was paid $600 per | oad.

Chavez detailed the route the conspirators took and how t hey
evaded checkpoints: A conspirator would drive a Suburban out of
Laredo on H ghway 359. Before reaching Bruni, Texas, the Suburban
driver would take a private road through a ranch and reenter the
public highway after bypassing a checkpoint. Chavez, as “escort”
would drive through the highway checkpoint and wait for the
Suburban at a restaurant in Bruni. Chavez testified that on one
occasion while waiting at the restaurant in Bruni, Armando Trevino
approached and told himto catch up with the Suburban which had
al ready gone by.

After escorting a marijuana load to Dallas, he would stay with
it at a Dallas area notel where the Suburban woul d be pi cked up and
| ater brought back enpty. Chavez testified that he subsequently
| earned that the marijuana was being delivered to Juan Trevino in
Dal | as. Chavez testified that beginning in July of 1993, he
drove Suburbans rather than escorting them Chavez nmde
approximately 13 trips and was paid $6,000 per trip. Before his
first trip, Chavez was shown by Arnmando Trevino how to drive the
Subur ban t hrough t he Staggs ranch. Arnmando Trevi no drove Chavez in
his pickup fromthe exit of the ranch at H ghway 2050 through the
ranch to the entrance at Hi ghway 359, a distance of 35 mles.
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Armando Trevino gave Chavez keys and conbinations to get through
cattle guard gates; according to Chavez, Arnmando Trevino was paid
$35 per pound for permtting use of the ranch. Chavez then nade
trips two or three tinmes per week, using the conbinations and keys,
and driving |loads through the ranch. Chavez testified that he
woul d drive through the ranch at 6:30-7:00 AM in order to avoid
running into the Border Patrol on the road; a Border Patrol shift
change occurred at this tine.

In Decenber of 1993, Joe Chavez first nmet wth DEA Speci al
Agent Armando Ramirez at the DEA office in Laredo to find out how
to recover noney that had been seized; Chavez had been stopped for
a traffic violation and $4,000 cash and jewelry had been seized.
Chavez returned to the DEA office later that nonth, however, and
becane a confidential informnt. He did so because “he had a
feeling that this thing . . . was going to be going down.”

In addition to the testinony of the conspirators, the
Governnent also introduced evidence of the arrests of the
conspirators and the seizures of marijuana and other incul patory
contraband fromthem First, DEA Special Agent Victor Routh, the
| ead case agent, testified that in May 1993 Fernando Quiroz, Abel
Lopez, and Hipolito Otiz were arrested at a hotel in Mesquite,
Texas and that 300 pounds of marijuana in their possession was
sei zed.

Evi dence of the Septenber 8, 1993 arrest of Jose and Javier

Sanchez was also introduced. Laredo Police Oficer Jesus



Mont emayor testified that on Septenber 7, 1993, he recei ved a phone
call from an anonynous tipster who stated that two individuals
woul d be | eaving Laredo the following day in a particular vehicle
and that it was highly probable that the vehicle would be carrying
marijuana. O ficer Montemayor responded by setting up surveillance
on a maroon Suburban parked near a nobile hone. On Septenber 8,
1993 t he Suburban occupi ed by Jose and Javi er Sanchez was st opped
shortly after it departed and 622 pounds of marijuana was found in
it. The Suburban was specially equipped with air shocks on the
rear axle in order to disguise the heavy load. This arrest and
sei zure tended to corroborate Joe Chavez’' s testinony that he | oaded
the marijuana from a pickup truck into the Suburban the night
before the arrest, that he left the keys with the Sanchez, and
that he planned to “escort” the |oad to Dall as.

Border Patrol agent Darren Matthews testified that on October
5, 1993, appellants Jorge Espinoza and Pete Sanchez were arrested
while driving a Border Freight 18 wheeler on Interstate 35
approximately 15 mles north of Laredo. Two hundred eighty-two
pounds of marijuana stuffed in duffle bags was found inside the
trailer of the truck. Both Sanchez and Espi noza tol d Border Patro
agent Matthews that they were not aware of the narijuana. I n
testifying about the arrest of Sanchez and Espinoza, Joe Chavez
stated that Benny Padilla had told himto | oad up the Suburban and
take it down to the Border Freight termnal. Chavez further
testified that he, Espinoza, and Sanchez transported the marijuana
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fromthe Suburban to the Border Freight 18 wheel er on the night of
t he arrest.

DEA agents Jackson and Ramirez testified as to the second
arrest of Jose and Javier Sanchez that occurred on Decenber 7,
1993. Pursuant to atip fromJoe Chavez that a Suburban contai ni ng
marijuana would exit from the Staggs ranch heading toward Bruni
Texas, Jackson and Ramrez intercepted the vehicl e occupi ed by Jose
and Javi er Sanchez and seized 309 pounds of marijuana, a key, and
a piece of paper on which gate | ock conbinations were witten.

On Decenber 29, 1993, pursuant to a random check by the U S.
Custonms Service, a vehicle driven by Juan Trevino was stopped and
$47,984 was found. Wen the vehicle was stopped, Juan Trevino
twi ce denied that he had nore than $10,000 in currency. Trevino
pl eaded guilty to a currency violation, and the nopney was
forfeited.

On January 24, 1994, Joe Chavez infornmed DEA Special Agent
Armando Ram rez about a delivery of marijuana to be nmade in Dall as
on January 26. Agent Ram rez, acting undercover, assisted Chavez
in | oading approxi mately 463 pounds of marijuana into a Suburban
from a nobile hone in Laredo. Upon arrival in Dallas, agents
arrested R cky Trevino and Abel Lopez, Jr. when they attenpted to
pi ck up the marijuana fromJoe Chavez. Chavez testified that sone
of the confiscated marijuana was destined for or “bel onged to” Juan
Trevi no.

Pursuant to this arrest, the Governnent seized an
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addr ess/ phone book bel onging to Joe Chavez that was | eft on a table
in a bar at the Holiday Inn where the arrest took place. The book
cont ai ned the Staggs ranch phone nunber and a cel | ul ar phone nunber
assigned to Armando Trevino. The book also contained a phone
nunber listed next to the nanme “Kiko,” Juan Trevino's alias. The
nunber was assigned to “Sanwana Trevino” at an address that the
lien abstracts showed to be in the nane of Juan Trevino. O her
conspirators’ nanes, addresses and phone nunbers al so appeared in
t he book.

Loui siana State Trooper Jim Stephens testified that on March
27, 1994, while patrolling Interstate 20, he w tnessed suspi ci ous
activity of the occupants of a vehicle with Texas |icense pl ates at
a rest area in Lincoln Parish, Louisiana. Trooper Stephens also
saw an enpty car with Kentucky |license plates. After exiting the
rest area, Stephens set up a stationary radar on the shoul der of
Interstate 20. Shortly thereafter, the car with the Kentucky
license plates exited the rest area and passed Stephens, which was
followed within a mle by the car with the Texas |icense plates he
had observed at the rest area. Stephens followed and eventually
stopped the Texas vehicle because of the odd way it was being
driven. Pabl o DeLuna was a passenger in this car. St ephens,
suspecting sonething was am ss, radioed to have the Kentucky car
st opped. Stephens’ suspicion was further aroused by the discovery
of a spare tire in the trunk that did not match the car and a cap
on the back seat of the car that was inprinted with the words
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“Stone’s Garage D xon, Kentucky.” Stephens requested a K-9 unit.
The K-9 dog arrived and alerted to a jacket on the backseat of the
car.

Meanwhi | e, the Kentucky car was stopped by Louisiana State
Tr ooper Brown about 21 m | es east of where Trooper Stephens stopped
the Texas car. Brown found a bale of marijuana in the spare tire
well of the car. The spare tire found in the Texas car matched the
Kent ucky car stopped by Brown.

O her evidence was introduced at trial to corroborate the
uni ndi cted co-conspirators’ testinony. Frank Staggs, the owner of
the ranch that the Suburbans passed through to evade border
checkpoints testified that in 1993 the caretaker of the ranch was
Armando Trevi no. Staggs identified the nunbers on Governnent’s
exhi bit 29 (the paper seized fromJose Sanchez on Decenber 7, 1993)
as the conbinations to two gate |ocks on the east side of the
ranch. The Governnent, in addition to Joe Chavez's address book
confiscated pursuant to the arrest of Abel Lopez, Jr. and Ricky
Trevino, introduced telephone and notel records involving the
conspirators.

Foll ow ng their convictions, Armando Trevi no was sentenced to

188 nonths i nprisonnment; Pablo DeLuna was sentenced to 405 nont hs

I nprisonnent; Pedro Sanchez was sentenced to 63 nonths
I npri sonnent ; Juan Trevino was sentenced to 264 nonths
i nprisonnent; Jorge [Espinoza was sentenced to 120 nonths
I npri sonnent . Each appellant was sentenced to five years of
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supervised release followng his prison term The appell ants
tinmely appeal ed their convictions and sentences.

DI SCUSSI ON
A.  SPEEDY TRI AL ACT

As a threshold issue, we nust determ ne whether the district
court erred in failing to dismss the original indictment with
prejudi ce based on denial of speedy trial rights. 18 U.S.C. 8§
3162(a)(2) provides:

In determ ning whether to dismss the case with or wthout
prejudice, the court shall consider, anong others, each of
the follow ng factors: the seriousness of the offense; the
facts and circunstances of the case which led to the
dismssal; and the inpact of a reprosecution on the
admnistration of this chapter and on the adm nistration of
justice.

In the present case, the charged of fenses were obviously quite
grave. See United States v. Taylor, 487 US. 326, 338
(1988) (control | ed substance offenses are serious offenses); United
States v. Johnson, 29 F.3d 940 (5th Cr. 1994) (conspiracy to
possess with intent to distribute 262 pounds of nmarijuana was
serious). See also United States v. Ml guizo, 824 F.2d 370, 371
(5th Cr.), cert. denied, 487 U S. 1218 (1987)(potential 10 year
sentence is sufficient indication that offense was serious).

The facts and circunstances | eading to the di sm ssal included
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the follow ng: The trial judge stated that he was solely
responsible for not comencing a trial within the Speedy Tria
Act’ s deadline. The record evidence does not describe the delay to
anyone other than the district judge. Under the circunstances of
this case, reprosecution did not seriously inpact t he
admnistration of the Speedy Trial Act in particular, or the
admnistration of justice in general. We conclude that the
district court did not conmt reversible error in dismssing the
first indictnment wthout prejudice.
B. SUFFI Cl ENCY OF THE EVI DENCE

Appel  ants, Juan Trevi no, Armando Trevi no, and Pedro Sanchez,
challenge the sufficiency of the evidence to sustain their
convictions for conspiracy to possess withintent to distribute and
to distribute marijuana. To establish a drug conspiracy under 21
US C 88 841(a)(1l) and 846, the CGovernnent nust prove: 1) the
exi stence of an agreenent between two or nore persons to violate
federal drug laws; 2) the defendant's know edge of the agreenent;
and 3) the defendant's voluntary participation in the agreenent.
United States v. @Gllo, 927 F.2d 815, 820 (5th Cir. 1991). See
also United States v. CGonzalez, 79 F.3d 413, 423 (5th Gr. 1996).
“The CGovernnent is not required to prove the existence of the
conspi racy and the agreenent between the co-conspirators and the
defendant by direct evidence, but may present circunstanti al

evi dence, such as the co-conspirator's concerted actions, from
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which the jury can infer that a conspiracy existed.” | d. The
exi stence of the agreenent, the defendant's know edge of the
agreenent, and the defendant's participation in the conspiracy may
be inferred from the "'devel opnent and collocation of
ci rcunst ances.'" ld. (citing United States v. Lentz, 823 F.2d
867, 868 (5th Cir.), cert. denied, 484 U S 957, 108 S.C. 354, 98
L. Ed. 2d 380 (1987) (quoting United States v. Vergara, 687 F.2d 57,
61 (5th Gr. 1982)). The nere presence at the scene of the crine
or close association with co-conspirators will not al one support an
i nference of conspiracy but are factors that the jury may consi der
in finding conspiratorial activity. |Id. (citing United States v.
Magee, 821 F.2d 234, 239 (5th Cir. 1987)).

In reviewing for sufficiency of the evidence, we nust affirm
if a rational trier of fact could have found that the evidence
established the essential elenents of the offense beyond a
reasonabl e doubt. Jackson v. Virginia, 443 U. S. 307, 319, 99 S. C
2781, 2789, 61 L.Ed.2d 560 (1979); United States v. Jaras, 86 F.3d
383, 386 (5th Cr. 1996). We thus consider the evidence, al
reasonable inferences drawn therefrom and all «credibility
determnations in the light nost favorable to the prosecution
G asser v. United States, 315 U. S. 60, 80, 62 S. C. 457, 469, 86
L.Ed. 680 (1942); Jaras, 86 F.3d at 387; United States .
Resi o-Trejo, 45 F.3d 907, 910-11 (5th Gr. 1995). Qur rol e does

not extend to wei ghi ng the evidence or assessing the credibility of

15



W tnesses. dasser, 315 U S. at 80, 62 S.Ct. at 469; Jaras, 86
F.3d at 387. The evidence need not exclude every reasonable
hypot hesis of innocence or be wholly inconsistent with every
concl usion except that of guilt, and the jury is free to choose
anong reasonabl e constructions of the evidence. Jaras, 86 F.3d at
387; Salazar, 66 F.3d at 728; Resio-Trejo, 45 F.3d at 911
(quoting United States v. Bell, 678 F.2d 547, 549 (5th Cr. 1982)
(en banc), aff'd on other grounds, 462 U. S. 356, 103 S. Ct. 2398,
76 L.Ed.2d 638 (1983)).

As for Juan Trevino, the record reflects sufficient testinony
and other evidence introduced at trial from which a jury could
infer that there was an agreenent to traffic marijuana, that Juan
Trevino had know edge of the agreenent, and that Juan Trevino
voluntarily participated in the conspiracy: (1) Everado Ramrez
testified that he stored and delivered |oads of marijuana from
Laredo to Dallas for Juan Trevino ; (2) Hpolito Otiz testified
that he drove | oads of marijuana for Benny Padilla fromLaredo to
Dallas that Pablo DeLuna and Benny Padilla said were to be
delivered to Juan Trevino; (3) Joe Chavez testified that he nade
nunmerous trips to Dallas escorting |oads of marijuana or driving
| oads hinself that Benny Padilla told himwere destined for Juan
Trevino and that the nmarijuana seized pursuant to the arrest of
Jose and Javi er Sanchez was one of the cargoes that was intended

for Juan Trevino; (4) cash in the anount of $47,984 was sei zed from
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Juan Trevino on Decenber 29, 1993 and becane the subject of
Trevino’s guilty plea for <currency violations; and (5) the
appearance of Juan Trevino’s nicknane in a conspirator’s address
book next to a phone nunber assigned to one of his residences.

By the sanme token, there is abundant evidence supporting
Armando Trevino's conviction: (1) Frank Staggs testified that in
1993 Armando Trevi no was the caretaker of the Staggs ranch; (2) Joe
Chavez testified that Armando Trevino showed him how to evade
Border Patrol detection while transporting |oads of marijuana by
passi ng through the Staggs ranch; that Armando Trevi no gave gate
keys and | ock conbinations to Chavez; and that on one occasion
Armando Trevi no appeared in Hebronville, Texas and directed Chavez
to catch up with a drug cargo vehicle that he was escorting to
Dallas; (3) Chavez also testified that Armando Trevi no was paid
$35 per pound for the transit of marijuana through the ranch
(4)Jose and Javier Sanchez were apprehended wth a cargo of
marijuana on Decenber 7, 1993 after passing through the Staggs
ranch; (5) tel ephone records indicated nunerous calls nmade bet ween
the fall of 1992 and the sumrer of 1994 from Benny Padilla to the
Staggs Ranch and to Armando Trevino’s cellular nunber; and (6)
Armando Trevino’s nickname was inscribed in Joe Chavez's address
book beside Trevino's cellular phone nunber and the Staggs ranch
nunber.

The evi dence i ntroduced at trial incul pati ng Pedro Sanchez was
| ess extensive but neverthel ess sufficient torequire affirmance of
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his conviction. Border Patrol agents apprehended Sanchez on
Cctober 5, 1993 as he was driving a Border Freight 18 wheeler with
282 pounds of marijuana in the trailer. Joe Chavez testified that
Pedr o Sanchez assi sted hi mand Jorge Espinoza in | oading the cargo
of 282 pounds of marijuana into the trailer of the Border Freight
18 wheel er the night Sanchez was arrested.

Sanchez clains that the Governnent did not adequately prove
t he know edge and voluntary participation el enents of the offense.
He argues that Joe Chavez’s testinony was untruthful in general and
insufficient in particular to establish that Sanchez know ngly and
vol untary participated in |oading marijuana into the Border Freight
18 wheel er.

Sanchez testified that on the night he was arrested he arrived
at the Border Freight termnal in Laredo at about m dni ght and t hat
whil e he was tal king to Ernesto Castro, the security guard on duty,
Joe Chavez approached and asked hi m whether he knew anyone from
Carrizo Springs; that he responded that he did not; that that was
t he extent of the conversation wth Chavez; and that he had not net
Joe Chavez before. Sanchez further testified that when he got to
the termnal, the trailer was already | oaded and that he did not
i nspect the cargo. Sonetinme thereafter, Sanchez testified, Jorge
Espi noza arrived and for about 20 m nutes Espinoza inspected the
cargo inside the trailer while Sanchez remai ned inside the cab of
the 18 wheeler. After this inspection, Sanchez said Espinoza
entered the cab of the 18 wheeler and they i medi ately departed.
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Sanchez relies on the testinony of Ernestro Castro, the Border
Freight security guard, who testified as a defense w tness on
Sanchez’ s behal f, to support his argunent that the Governnent did
not prove that he had know edge of the conspiracy, or that he
voluntarily participated in the conspiracy, and that the testinony
of Joe Chavez was untrustworthy.

Castro only testified, however, that he saw Sanchez and Chavez
conversing for three to five mnutes but that he did not hear what
they were talking about. Castro testified that from his guard
shack where he was stationed he was relatively close to the 18
wheel er that Pete Sanchez drove (he described this distance to be
about the sane as the length of the courtroon), and that he neither
saw anyone enter the trailer of Sanchez’s 18 wheeler nor did he
hear the trail er door being opened. He further testified, however,
that the yard was dark; that there was only one light and that he
remai ned in his guard shack during the tinme that Sanchez and Chavez
wer e present.

Sanchez argues that Chavez's testinony failed to denonstrate
that he had know edge that marijuana was being transported on
Cctober 5, 1993, or that he voluntarily participated in the
transport. Review of the record, however, clearly reveals
sufficient evidence for a reasonable inference of Sanchez’'s
know edge and vol untary participation. Sanchez does not dispute
the facts that he nmet Chavez at the Border Freight termnal, that
he drove the truck away wth Espinoza, or that the vehicle
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contained a cargo of narijuana. These facts plus Chavez's
testi nony that Sanchez hel ped | oad the marijuana were sufficient to
support a reasonable inference of knowng and voluntary
participation. A conviction may be based on the testinony of one
acconplice, even when uncorroborated, if the testinony is
substantial onits face. Jaras, 86 F.3d at 387; United States v.
G bson, 55 F.3d 173, 181 (5th Cr. 1995); United States .
Gadi son, 8 F.3d 186, 190 (5th Cir. 1993). Sanchez’s real conpl aint
is that the testinony of his co-conspirator was inherently
unreliable or "incredible,” and thus cannot form the basis for
est abl i shi ng knowl edge and vol untary partici pation, because Chavez
denonstrably lied on the witness stand. At trial the jury assessed
the credibility of Sanchez, Chavez, and Castro; obviously, wth
respect to any material conflicts, it placed nore val ue on Chavez’s
testinony. W may not invade the jury's province by substituting
our own credibility determ nations for those of the jury. Jaras,
id; United States v. Lopez, 74 F.3d 575, 578 (5th Gr. 1996).
Chavez's testinony does not rise to the level of "incredibility"
because of the introduction of contrary testinony. See Jaras, id.
(citing United States v. Casel, 995 F.2d 1299, 1304 (5th Gr.),
cert. denied, 510 U.S. 978, 114 S.Ct. 472, 126 L.Ed.2d 424 (1993))
("To be found 'incredible' as a matter of |l aw, the w tness'
testi nony nust be factually inpossible.") (citing United States v.

Lindell, 881 F.2d 1313, 1322 (5th Gr. 1989), cert. denied, 496
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US 926, 110 S.Ct. 2621, 110 L. Ed.2d 642 (1990) and United States
v. Silva, 748 F.2d 262, 266 (5th Gr. 1984))). As the jury could
reasonably credit Chavez's testinony regarding Sanchez's
i nvol venent in the offense notw thstandi ng Sanchez’s and Castro’s
testinony, we find that sufficient evidence was adduced at trial to
support the jury's finding that Sanchez was guilty of the crine
char ged.
C. EXTRI NSI C EVI DENCE

DelLuna asserts that the district court erredinadmttinginto
evidence his March 1994 arrest in Louisiana and the correspondi ng
sei zure of 54 pounds of nmarijuana. DeLuna contends that the
evi dence was extrinsic and its adm ssion viol ated Federal Rule of
Evi dence 404(b).?2

DeLuna’s contention |lacks nerit. “An act is not extrinsic,
and Rule 404(b) is not inplicated, where the evidence of that act
and the evidence of the <crinme <charged are inextricably
intertwwned.” United States v. Garcia, 27 F.3d 1009, 1014 (5th
Cr.), cert. denied, 115 S.Ct. 531 (1994)(quoting United States v.
Torres, 685 F.2d 921, 924 (5th Cir. 1982)).

The evidence of DelLuna’s participation in the transit of a
bale of marijuana in Louisiana in March of 1994 was not extrinsic

evi dence because it was inextricably intertwined with the evidence

2Rul e 404(b) provides in part: “Evidence of other crinmes, wongs,
or acts is not adm ssible to prove the character of a person in
order to show action in conformty therewith.”
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of the charged crimnal conspiracy going on at that tine and was
relevant to DeLuna’s know edge and vol untary participation in the
conspiracy. See Garcia, id. Under all of the circunstances of
record, it could reasonably be inferred that the 54-pound bal e of
marijuana seized was part of a larger load of marijuana that was
transported from Laredo to Dall as. DeLuna does not contest the
evi dence indicating that he assuned a central role throughout the
charged conspiracy by driving, storing, |oading, and delivering
| oads of marijuana and instructing others in connection with the
conspiracy. |In fact, Joe Chavez indicated that DeLuna continued to
actively involve hinself in the charged conspiracy by storing 200
pounds of marijuana at his house shortly preceding DelLuna’s
Loui siana arrest in March of 1994. Under the circunstances, a
reasonable inference nmay be drawn that DelLuna’s involvenent in
transportation of marijuana in March 1994 was part of the ongoing
charged conspiracy. Prior to this DeLuna had been involved in
numer ous shi pnments of marijuana fromlLaredo to Dall as. DeLuna was
arrested and the marijuana was seized 300 mles from Dallas on
Interstate 20, the primary east-west artery serving that city. The
driver of the vehicle that DeLuna occupied was identified at trial
by the Louisiana State Trooper as Sel so Pena. Juan Barraza |inked
Sel so Pena to the conspiracy during Barraza's testinony descri bing
his own extensive involvenent in the charged conspiracy. Barraza

testified that Pena assisted hi mand Pabl o DeLuna in searching for
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marijuana in a field near Laredo, Texas in |late January 1994. The
met hod enployed in transporting the drugs in the March, 1994
epi sode was consistent with the manner used repeatedly during the
charged conspiracy, i.e., tw vehicles were used, with one carrying
the drugs and the other serving as an escort or decoy. Louisiana
State Trooper Stephens testified that the vehicle in which DeLuna
was an occupant, the “escort” vehicle, was being operated in a
strange nanner. He testified that before he stopped it, the
vehicl e’ s speed was erratic and it was swerving all over the road.
Considering all of these factors, we conclude that the evidence of
DeLuna’s acts in March, 1994 were not extrinsic, and Rule 404(b) is
not i nplicated, because that evidence and t he ot her evi dence of the
crime charged are so simlar and inextricably intertwined as to
forma part of the sane ongoi ng conspiracy.
D. PROSECUTORI AL M SCONDUCT

Armando Trevino contends that the trial court conmtted plain
error in allowng the governnent to coment on his presunption of
i nnocence, to argue that it had secret know edge of his qguilt, to
argue that he victimzed the jury by putting them through a two-
week trial, and to comment on his failure to testify. Juan Trevino
contends that the prosecutor inproperly argued to the jury that the
attorney for a key defense witness did not believe the witness’s
statenent that Juan Trevino was not involved in the conspiracy.

Armando Trevino's contention is manifestly without nerit. He
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asserts that the prosecutor’s statenent at closing argunent that
“we’re going to spend two years of investigation and two weeks of
trial to get these guys” constitutes plain error. A prosecutor’s
remarks to the jury constitute reversible error only when they are
so inproper so as to effect the appellants’ substantial rights.
United States v. Lowenberg, 853 F.2d 295, 301 (5th Cr. 1988). 1In
determning whether inproper remarks affect a defendant's
substantial rights, the court should consider: (1) the magnitude
of the prejudicial effect of the statenents; (2) the efficacy of
any cautionary instruction; and (3) the strength of the evidence

of the defendant's guilt. United States v. McPhee, 731 F.2d 1150,

1152 (5th Gr. 1984). "A conviction should not be set aside if
the prosecutor's conduct . . . did not in fact contribute to the
guilty verdict and was, therefore, legally harm ess.™ United

States v. Beckett, 706 F.2d 519, 520 (5th G r. 1983). See al so
United States v. Rodriguez, 43 F.3d 117, 124 (5th Gr.), cert.
denied, 115 S C. 2260 (1995) (“To warrant reversal of a
convi ction, prosecutorial msconduct nust be so pronounced and
persistent that it casts serious doubts upon the correctness of the
jury’s wverdict.”)(citation omtted). Moreover, “the closing
argunent nust be analyzed in the context of the entire trial to
determ ne whether it affected substantial rights of the accused.”
Rodriguez, id. (citing United States v. Young, 470 U. S. 1, 11, 105

S.Ct. 1038, 1044, 84 L.Ed.2d 1 (1985)).
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Appl yi ng the above precepts to Armando Trevino' s contention,
we find that the prosecutor’s remarks clearly do not rise to a
| evel that requires reversal. Abundant evi dence was introduced at
trial denonstrating Armando Trevino's rol e as an active parti ci pant
i n an extensive drug conspiracy. Further, the prosecutor’s renarks
were not exceedingly prejudicial. Significantly nore egregi ous
remar ks have not formed the basis for reversal by this court. See
e.g., United States v. Frascone, 747 F.2d 953, 957-58 (5th Cr.
1984) (where the prosecutor’s remarks at closing “[l] et ne point out
sonething to you, Ladies and Gentleman. | take an oath to see that
justice is done. They take an oath to represent their client
zeal ously” did not formthe basis for reversal).

Simlarly, Juan Trevino's argunent is not persuasive. Hi s
assignnment of error is based on remarks nmade by the prosecutor
during her closing argunent concerning a letter from defense
W t ness Fernando Quiroz’s attorney to Quiroz that was i ntroduced to
i npeach Quiroz’s testinony that he had been offered a four-year
pl ea agreenent for his cooperation. In admtting the letter into
evidence, the court required that the followng sentence be
del et ed: “Remenber that at the last interview we had wth
assistant U. S. attorney Sinmms [sic] that interview ended with you
lying to her about her questions regarding [Juan Trevino].” The
bal ance of the letter suggested that Quiroz would greatly benefit

by cooperating with the Governnent and that it was possible that
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his sentence could be reduced to four and one-half to six years.
The prosecutor’s remarks made in closing argunent in reference to
the letter that Juan Trevino asserts constituted reversible error
were as foll ows:

[T]here’s a letter in evidence that | want you folks to read
fromhis | awer trying to convince himto tell the truth. And
you know what the sticking point is? | may not be quoting
this verbatim | don’t see that letter right now, he wants it
inwitingthat 1'll help himout and that I’Il get hi mout of
jail before he has to testify. That’s his problem That's
what Fernando Quiroz wants and we wouldn’t agree to it.
That’ s what he’ s upset about. It doesn’t have anything to do
wth loyalty to his buddies and just comng in here and
telling the truth. He could not get what he wanted and he’s
I'ied. And his attorney is trying to talk to him about do
sonething here [sic]. You are in trouble. Help yourself out.
Tell themthe truth. Don’t insist on this conspiracy stuff

It is difficult to infer anything prejudicial or harnful to Juan
Trevino's case from these remarks. In the context of the above
remarks Juan Trevino' s nane was not nentioned. The jury was not
shown or told of the deleted portion of the letter witten by
Quiroz’'s attorney. Consequently, we are not persuaded by Trevino's
contention that the prosecutor’s remarks “effectively” communi cat ed
tothe jury that Quiroz’s attorney believed that Quiroz had lied to
the U S. attorney about Juan Trevino. Moreover, as with respect to
Armando Trevino, copious evidence was introduced at trial

supporting Juan Trevino' s conviction.
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E. THE ALLEN CHARGE

Armando Trevino and Pedro Sanchez contend that the district
court erred in giving an “Allen” charge to the jury.? Thi s
contention is neritless. The standard of review is abuse of
discretion. United States v. Lindell, 881 F.2d 1313, 1320-21 (5th
Cir. 1989); United States v. Nichols, 750 F.2d 1260, 1266 (5th Cr
1985) . W examne the Allen charge for conpliance with two
requi renents: "(1) the semantic deviation fromapproved 'Allen
charges cannot be so prejudicial to the defendant as to require
reversal, and (2) the circunstances surrounding the giving of an
approved 'Allen' charge nust not be coercive." Li ndel |, id.
(citing United States v. Bottom 638 F.2d 781, 787 (5th Cr. 1981)
(citing United States v. Bailey, 468 F.2d 652 (5th G r. 1972),
aff'd en banc, 480 F.2d 518 (5th G r.1973))).

The charge used by the trial court neets the first criteria;
it substantially conports with the pattern nodified Al len charge
| anguage repeatedly approved by this Court. See, e.g., United
States v. Nguyen, 28 F.3d 477, 485 (5th Cr. 1994); United States
v. Pace, 10 F.3d 1106, 1122 (5th GCr. 1993); United States v.
Lindell, 881 F.2d 1313, 1321 (5th Gr. 1989); United States v.

Kelly, 783 F.2d 575, 576-77 (5th Gr.), cert. denied, 479 U S. 889

%The term "Allen charge" refers to Allen v. United States, 164
US 492 (1896). It is wused in reference to supplenental
instructions urging a jury to forego their differences and cone to
a unani nous deci si on.
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(1986) .

In evaluating the totality of the circunstances surrounding
the use of the charge, we proceed on a case by case basis.
Lindell, 881 F.2d at 1321. In this case, the jury retired to
del i berate on a Thursday at 4:00 p.m On the follow ng day at 2: 05
p.m the jury sent a note stating that they were deadl ocked. Over
the objections of defense counsel, the nodified Allen charge was
given to the jury. The jury returned its verdict finding all five
of the appellants guilty on the conspiracy count the follow ng
Monday at 8:54 a.m In the context of this case, we perceive no
evi dence of coercion to justify reversal. The district court
informed the jury that each juror should remain true to his or her
own consci ence, that they could take as much tine as they needed to
reach a verdict, and expressed no opinion as to what kind of
verdict the court preferred. Moreover, contrary to appellants’
assertion, the fact that a verdict is rendered relatively soon
after an Allen charge is given is not necessarily evidence of a
coercive atnosphere. See United States v. Bottom 638 F.2d 781,
788 (5th Cir. 1981)(three hour time span between Allen charge and
verdi ct was not unduly short).

F.  SENTENCI NG

Juan Trevino, Armando Trevino, Pedro Sanchez, and Jorge

Espi noza all assign points of error involving their sentencing.

Because we find no nerit in Juan Trevino's, Armando Trevino's, and
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Pedro Sanchez’s sentencing argunents, we reject them wthout
further comrent.

Wth regard to Jorge Espinoza, the district court attributed
2100 pounds of marijuana in sentencing him A district court’s
findi ngs about the quantity of drugs attributed to a defendant are
factual findings subject to aclearly erroneous standard of revi ew
United States v. R vera, 898 F.2d 442, 445 (5th Cr. 1990).

At Espinoza’s sentencing, the district court based its 2100
pound finding solely on DEA agent Routh’s recollection of trial
testinony that Espinoza transported 7 shipnents of marijuana which
averaged 300 pounds. One of the seven |oads counted against
Espi noza was t he shi pnent of October 5, 1993, which resulted in the
arrest of Espinoza and Pedro Sanchez and the sei zure of 282 pounds
of marijuana. Espi noza does not contest the estimated per |oad
wei ght of 300 pounds used to calculate the anmount of drugs
attributable to him He does assert, however, that in addition to
the | oad seized pursuant to his arrest on Cctober 5, 1993, the
record does not support that he participated in six other shipnents
of drugs. Espinoza specifically attacks Routh’s recollection of
the trial testinony of Joe Chavez, Juan Barraza, and Hi polito
Otiz.

As both Espi noza and the Governnent concede, the testinony of
Joe Chavez, Juan Barraza, and Hipolito Otiz constitutes all of the

record evidence on this issue and is thus determ native of the
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quantity of drugs attributable to Espinoza. The record reveals
that Otiz testified that, to his know edge, there were only five
marij uana shipnments involving Border Freight trucks, that Otiz
identified Espinoza as the driver on only two of those shipnents,
and that on the three other trips the driver was Fred Tejeda
Chavez knew of only two deliveries that Espinoza nmade usi ng Border
Freight trucks. Juan Barraza testified that he knew of only one
Border Freight trip where Espinoza was involved. No evidence was
i ntroduced as to whether Espinoza knew of or was acquainted with
Fred Tejeda, the other Border Freight truck driver, in any way.

Despite our deference to the district court, we agree wth
Espi noza that Routh’s recollection of the evidence at Espinoza's
sent enci ng hearing was i naccurate and the district court in relying
solely on Routh’s testinony clearly erred in attributing 2100
pounds of marijuana to Espinoza. The record contains only five
references to Espi noza as a transporter of drugs; the two occasions
each testified to by Otiz and Chavez and the one tine testified to
by Barraza. One of the incidents Chavez referred to was the
Cctober 5 arrest and seizure of 282 pounds of nmarijuana.
Therefore, at maxi num the record supports the attribution of 1482
pounds of marijuana to Espi noza. Accordingly, the sentence nust be
vacat ed and Espinoza’s case remanded for resentencing.

CONCLUSI ON

For the reasons assigned, each defendant-appellant’s

conviction is AFFIRVED, and each of their sentences is AFFI RVED
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except for Espinoza's sentence, which is VACATED, and his case is

remanded for purposes of resentencing.
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