UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-11061

LATI SA SKALI J,
Pl ai ntiff-Appellant,

VERSUS

SHI RLEY S. CHATER, COWM SSI ONER OF SOCI AL SECURI TY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

(4:94-CV-361)
Decenber 4, 1996

Before JOLLY, JONES, and PARKER, Circuit Judges.

PER CURI AM *

Latisa Skalij (“Skalij”) appeals the district court’s order

granting summary judgnent in favor of the Comm ssioner of Social

Security (“Comm ssioner”), thereby affirmng the Comm ssioner’s

deni al

of Skalij’s application for supplenental security incone

Pursuant to Local Rule 47.5, the court has determ ned that

this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



(“SSI”) benefits. For the follow ng reasons, we affirm
FACTS AND PROCEEDI NGS BELOW

Skalij applied for SSI benefits, alleging that a back and neck
injury prevented her frombeing gainfully enployed. Her clai mwas
denied both initially and on reconsideration. Skalij then
requested a hearing before an adm ni strative | awjudge (“ALJ”). At
the hearing before the ALJ, Skalij alleged disability due to
depression as well as due to her previously alleged back and neck
injury. The ALJ ordered that Skalij undergo psychiatric eval uation
and psychol ogi cal testing. After receiving two psychiatric and
psychol ogi cal di agnoses, the ALJ issued a decision finding that

Skalij was not disabled and denying her claimfor SSI benefits.

Skalij requested review by the Appeals Council. The Appeal s
Council remanded the case to the ALJ for testinony from a
vocational expert and to nmake nore thorough findings. After a

suppl enental hearing, the ALJ again i ssued a decision finding that
Skalij was not disabled and denying her claimfor benefits.

Skal ij requested another review by the Appeal s Council and she
attached to her request new evidence concerning her psychiatric
condi ti on. The Appeals Council denied her request for review
Skalij then filed suit in district court, seeking review of the
Comm ssi oner’s deci sion. She again attached the new evidence
concerni ng her psychiatric condition. In granting the Conm ssioner

summary judgnent, the district court affirmed the Comm ssioner’s



denial of SSI benefits. Skalij now appeals to this Court.
DI SCUSSI ON
A.  The Conm ssioner’s Deci sion

At the hearing before the ALJ, Skalij had the burden of
proving a nedically determ nable physical or nental inpairnent
| asting at | east twel ve nonths which prevents her fromengaging in
substantial gainful activity. See 42 U. S.C. 8§ 423(d)(1)(a).
Substantial gainful activity is defined as work activity involving
significant physical or nental abilities for pay or profit. 20
CF.R 8 404.1572. The claimant nust al so show that she is no
| onger capabl e of perform ng her current or past rel evant work. 20
CF.R 8 404.920(e). |If the claimant satisfies this burden, then
t he Comm ssi oner nmust showthat the claimant i s capabl e of engagi ng
is sone type of substantial activity and that other jobs exist for
the claimant in the national econony. Ferguson v. Schwei ker, 641
F.2d 243, 246 (5th Cr. 1981). Once the Comm ssioner nmakes such a
show ng, the burden of proof shifts back to the clainmant to rebut
this finding. Mays v. Bowen, 837 F.2d 1362, 1364 (5th Cr. 1988).

The ALJ wuses a five-step sequential process to nake
determ nations of disability for SSI benefits. The ALJ determ nes
(1) if the claimant is not working in a substantial gainful
activity, (2) whether the claimnt has a severe inpairnent, (3) if
the claimant’s inpairnent neets or equals a listed inpairnent in

Appendi x 1 of the regulations, (4) if the inpairnent prevents the



claimant from doing past relevant work, and (5) whether the
i npai rment prevents the clai mant fromdoi ng any ot her work. See 20
C.F.R § 416.920.

Qur review of a denial of disability benefits is |imted to
two inquiries: (1) whether substantial evidence supports the
Comm ssioner’s decision, and (2) whether the decision of the
Comm ssi oner conports with relevant |egal standards. Carrier v.
Sul l'ivan, 944 F. 2d 243, 245 (5th Cr. 1991). Subst anti al evidence
is nore than a nere scintilla of evidence, but |ess than a
preponderance of the evidence. Villa v. Sullivan, 895 F.2d 1019,
1021-22 (5th Gr. 1990). A finding of no substantial evidence is
appropriate only if there are no credible evidentiary choices or
medi cal findings to support the decision. Johnson v. Bowen, 864
F.2d 340, 343-44 (5th Gr. 1988). W may neither reweigh the
evidence in the record nor substitute our judgnent for the
Comm ssi oner’s. Hollis v. Bowen, 837 F.2d 1378, 1383 (5th Cr.
1988) .

Skalij contends that the Comm ssioner’s deci sion regardi ng her
nental inpairment is not supported by substantial evidence.! In
support of her contention, she points to her sonewhat contradictory
psychol ogi cal eval uati ons. Because the cl ai mant has the burden of

establishing the existence of a disability, Skalij has the burden

1 Skalij does not chall enge the Comni ssioner’s finding that her back
and neck injury did not render her disabl ed.
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of showi ng that the Comm ssioner’s decision is not supported by
substantial evidence in the record. Scharl ow v. Schwei ker, 655
F.2d 645, 648 (5th Gr. 1981).

We find that substantial evidence in the record supports the
ALJ’s finding that Skalij’s inpairnment did not prevent her being
gainfully enpl oyed. Skalij underwent two psychiatric eval uati ons.
In the first, the physician evaluated Skalij in various categories
relating to work-related functions as good, fair, above average,
and average. Supporting nedical records and docunentation
acconpani ed his evaluation.? |n a second assessnent, a different
physi ci an ranked Skalij in the sanme categories as fair and “poor to
no ability” and noted that nedical intervention m ght elimnate
sone of her synptons. The ALJ found that the first evaluation
shoul d be given nore weight. Credibility is generally accorded to
the ALJ as the finder of fact, and his credibility evaluation is
entitled to deference. Carrier v. Sullivan, 944 F. 2d 243, 247 (5th
Cr. 1991); Wen v. Sullivan, 925 F.2d 123, 128 (5th Cr. 1991).
The Comm ssioner is entitled to determine the credibility of

medi cal experts and to weigh their opinions accordingly. WMore v.

2 After the suppl emental hearing, Skalij submitted a second assessnment

formfromthis same physician reflecting different conclusions. Inthis
second assessnent form the physician ranked Skalij as having “poor or no
ability” insonme of the work-related ability categories. However, unlike
this physician's first assessnent, this second assessnent was not
acconpani ed by any nedi cal findi ngs or docunentation, and thus | acked an
expl anation for the changed assessnent. As we have previously held, it is
not error for an ALJ to di sregard concl usory medi cal opi ni ons not supported
by evidence. Leggett v. Chater, 67 F.3d 558, 566 (5th Cir. 1995).

5



Sullivan, 919 F.2d 901, 905 (5th Gr. 1990). In fact, it is well
established that it is for the Conm ssioner, and not the courts, to
choose between conflicting nedical opinions. Bradley v. Bowen, 809
F.2d 1054, 1057 (5th Gr. 1987); Jones v. Heckler, 702 F.2d 616,
621 (5th Cir. 1983).

At the supplenental hearing held by the ALJ, a vocationa
expert testified that a person of Skalij’s age and educati on, whose
functional capacity required her to sit and stand at will, with no
greater than |ight exertional denmands, and with |imted exposure to
the public, could performsinple assenbly jobs, of which there were
many available in the local econony. The first psychiatric
exam nation together with the vocati onal expert’s testinony provide
substanti al evidence to support the decision of the Conm ssioner.

B. Consideration of New Evidence

Skalij next argues that the district court erred in refusing
to remand Skalij’s claim for consideration in light of her new
evi dence. W may remand an SSI claim to the Conm ssioner for
consideration of evidence presented for the first tinme during
judicial reviewonly when (1) the evidence is new and material, and
(2) there is good cause for the failure to incorporate the evidence
into the adm nistrative record. 42 U.S.C. § 405(g); Latham v.
Shalala, 36 F.3d 482, 483 (5th Cr. 1994). New evidence is
material only if it relates to the tine period for which the

disability benefits were denied, and there is a reasonable



probability that such evidence would alter the Comm ssioner’s
decision. Ripley v. Chater, 67 F.3d 552, 555 (5th Gr. 1995). To
denonstrate “good cause,” the claimant nust provide an excusabl e
explanation for not submtting the records earlier in the
proceeding. Pierre v. Sullivan, 884 F.2d 799, 803 (5th Gr. 1989)
(review ng good cause).

Skalij presented a significant anount of nedical evidence for
the first tine to the district court. Thi s evidence included
medi cal records of testing and treatnent by physicians and a diary
kept by Skalij. Even assum ng arguendo that this evidence is
material, Skalij has not shown good cause for her failure to submt
the evidence during the course of the adm nistrative proceedi ngs.
A cover |etter acconpanying the new evidence is dated a date prior
to the Appeals Council’s second review Skalij offers as
expl anation for her failure to incorporate this evidence into the
adm nistrative record only the explanation that the records were
msfiled in her attorney’s office. This explanation is
i nsufficient. See |d. Accordingly, we hold that the district
court did not err in refusing to remand Skalij’s claim to the
Commi ssi oner for consideration of the new evidence.

CONCLUSI ON

For the foregoing reasons, we AFFIRM



