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Summary Cal endar

Kenneth E. Smth,
Pl ai ntiff-Appellant,

VERSUS

Rockwel | I nternational Corporation,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas Dallas Division
(3 93C\V00331)

Decenber 13, 1995

Before HI GG NBOTHAM DUHE, AND EMLIO M GARZA, Circuit Judges.
PER CURI AM !

Kenneth E. Smth appeals the district court’s grant of summary
judgnment to his enployer, Rockwell International Corporation
(Rockwel 1) . Smth sought relief under Title VII of the CGuvil

Ri ghts Act, the Texas Wrker’s Conpensation Act, and the Aneri cans

Local Rule 47.5 provides: “The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



wth Disabilities Act (ADA) for his nedical |ayoff and Rockwell’s
refusal to reinstate him The district court granted sunmary
judgnent in favor of Rockwell. W affirm

BACKGROUND

After sustaining ankle and back injuries, Smth received
wor kers’ conpensation benefits in March of 1992. Shortly
thereafter, Rockwell placed Smth on nedical |ayoff, because
Smth's nedical restrictions prevented him from perform ng the
essential duties of his Facilities and M ntenance |l position
Smth then filed a grievance with his | abor union.

In response to Smth’s union grievance, Smth and Rockwel |l
entered into an agreenent governing the conditions under which
Smth mght be reinstated. The agreenent gave Rockwell the right
to send Smith to a doctor of Rockwell’s choice for a work
eval uati on exam nati on. If this evaluation conflicted with the
evaluation of Smth’s personal doctor, then Rockwell and the union
woul d choose a doctor to perform an independent eval uati on.

I n Novenber of 1992, Smith requested reinstatenent into an
open position. Appel lant submtted a report from his personal
physician stating that with sone accomobdations, Smth could
perform the position’s functions. However, Rockwell’s physician
concluded that it woul d be dangerous for Smth to performthe job.
As a result of these conflicting reports, a third physician
eval uated Smth and determned that he was fit to resune his nornal
duties. Thus, in May of 1994, Rockwell reinstated Smth.

Smth sued Rockwel |, claimng that Rockwell (1) violated Title



VII by placing him on nedical |ayoff because of his race; (2)
violated Article 8307(c) of the Texas Wirker’s Conpensati on Act by
di scharging himin retaliation for his workers’ conpensation claim
(3) violated the ADA when Rockwell refused to reinstate Smth in
his former position due to his disability.

The district court granted sunmary judgnent in favor of
Rockwel | . This appeal foll owed.

DI SCUSSI ON

W review a district court’s grant of summary judgnent de
novo. Summary judgnment is appropriate if the record discloses
“that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |aw.”
Fed. R Gv. P. 56(c). The pleadings, depositions, adm ssions, and
answers to interrogatories, together wth affidavits, nust

denonstrate that no genuine issue of material fact renmains.

Celotex Corp. v. Catrett, 477 U. S. 317 (1986). To that end we nust

“review the facts drawing all inferences nost favorable to the

party opposing the notion.” Reid v. State Farm Mut. Auto. Ins

Co., 784 F.2d 577, 578 (5th Gr. 1986).

| . Retaliatory D scharge O aim

Smth argues that he was discharged in retaliation for
pursui ng his workers’ conpensation benefits. To establish a prinma
facie case of discrimnation under Article 8307(c) of the Texas
Wor ker’ s Conpensati on Act, an enpl oyee bears the burden of proving

that his workers’ conpensation claimwas a “determning factor” in



the discharge.? Burfield v. Brown, More & Flint, Inc., 51 F.3d

583, 590 (5th Cr. 1995). The enployer may then rebut by show ng
a legitimte reason for the discharge. |d.

Al t hough Appellant created a fact issue as to whether his
wor kers’ conpensation claim played a determnative role in his
di scharge, he did not rebut Rockwell’s reason for his discharge.
Rockwel | avers that it placed Smth on nedical |ayoff pursuant to
its neutrally applied accommodation policy. Under the policy, if
per manent nedi cal restrictions prevent an enpl oyee fromperform ng
his job duties, Rockwell does not accommopbdate that enployee wth
another position. Smth has not presented any evidence refuting
the existence or neutral application of this conpany policy.
Therefore, Rockwell is entitled to sunmary judgnent as a matter of
I aw.

[1. Title VII daim

Smth argues that Rockwell placed him on nedical |ayoff
because he is African-Anmerican, thereby violating Title VII. To
establish a violation of Title VII, the plaintiff first nust prove

a prima facie case by a preponderance of the evidence; once
established, the prima facie case raises an inference of unlawf ul

discrimnation. St. Mary’'s Honor Center v. Hicks, 113 S. C. 2742,

2747 (1993); Texas Dep’'t of Community Affairs v. Burdine, 450 U. S.

248, 252-53 (1981); MDonnell Douglas Corp. v. Geen, 411 U. S. 792,

802 (1973). The burden of production then shifts to the def endant

Tex. Rev. Cv. Stat. Ann. art. 8307(c) was recodified as
Chapter 451 of the Texas Labor Code on Septenber 1, 1993.



to proffer a legitimate, nondiscrimnatory reason for the
chal | enged enpl oynent action. Hicks, 113 S. C. at 2747; Burdine,
450 U.S. at 253; MDonnell Douglas, 411 U S. at 802. If the

defendant neets its burden, the presunption raised by the
plaintiff’s prima facie case di sappears. Burdine, 450 U S. at 255
& n.10. However, the plaintiff is then accorded the opportunity to
denonstrate that the defendant’s articulated rationale was nerely
a pretext for discrimnation. H cks, 113 S. C. at 2748-49;
Burdi ne, 450 U.S. at 253; MDonnell Douglas, 411 U. S. at 804-05.

Pursuant to the McDonnell Dougl as-Burdi ne procedural schene,

Rockwel | offered a legitimte reason for placing Smth on nedical
| ayof f: Smth's physicians had inposed pernanent medi cal
restrictions on his activities that precluded himfrom performng
the material duties of his position. To discredit the enployer’s
reason, Smth alleged that he was treated differently than injured
whi t e enpl oyees at Rockwel |. The evi dence, however, indicates that
Smth was not conparably situated to these enployees. Thus,
because Appellant has not introduced any evidence to rebut
Rockwel | ’s nondi scrimnatory reason, Rockwell is entitled to
judgnent as a matter of |aw.

I[11. ADA daim

Smth al so argues that Rockwel | viol ated t he ADA when Rockwel |
refused to reinstate him to his fornmer position due to his
disability. The ADA prohibits discrimnation “against a qualified
individual with a disability because of the disability of such

individual in regard to job application procedures, the hiring,



advancenent or discharge of enpl oyees, enpl oyee conpensation, job
training, and other terns, conditions, and privileges of
enploynment.” 42 U . S.C § 12112(a). As a threshold requirenent in
an ADA action, a plaintiff must establish that he has a disability.

de la Torres v. Bolger, 781 F.2d 1134, 1136 (5th Cr. 1986).

The ADA defines an individual’'s “disability” as:

(A) a physical or nental inpairnment that substantially

limts one or nore of the major life activities of such

i ndi vi dual ;

(B) a record of such an inpairnent; or

(C) being regarded as having such an inpairnent.
42 U. S.C. § 12112(a). Qur inquiry, therefore, is whether Appell ant
has a physical or nental inpairnment, and whether that inpairnent
substantially limts one or nore of his major life activities
Rockwel | does not dispute that Smth had a physical inpairnment, so
we turn to the second part of the inquiry.

Smth argues that his inpairnent substantially limts the
major life activity of working. In determ ning whether an
i npai rment  substantially Jlimts an individual’s enploynent
potential, we |look to “the nunber and type of jobs from which the
i ndi vidual was disqualified, the geographic area to which he has

reasonabl e access, and the i ndividual’s enpl oynent qualifications.”

Chandler v. Cty of Dallas, 2 F.3d 1385, 1392 (5th Cr. 1993),

cert. denied, 114 S. C. 1386 (1994). Appellant failed to present

any evidence denonstrating that his inpairnment significantly
decreases his ability to obtain satisfactory enploynent. The
physi ci ans who exam ned Smith restricted only his ability to lift

or do heavy duty work. Although this restriction prevented Smth



from performng an essential function of the Facilities and
Mai nt enance Il position, “an inpairnent that affects only a narrow
range of jobs can be regarded either as not reaching a mgjor life

activity or as not substantially limting one.” Jasany v. United

States Postal Service, 755 F.2d 1244, 1249 n.3 (6th Cr. 1985).

Therefore, summary judgnent was appropri ate.
CONCLUSI ON
For the foregoing reasons, we affirm the district court’s

granting of summary judgnent in favor of Rockwell.



