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PER CURI AM *

Earle David CGimfiled suit under the Age Di scrimnation

in Enploynment Act (the "ADEA"), 29 U S.C. 8 621 et seq., against

Ri cki

Tigert Helfer, in her capacity as chairman of the Federa

Deposit Insurance Corporation (collectively with Helfer, the

Pursuant to Local Rule 47.5, the court has determ ned that

this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



"FDIC').! The district court granted summary judgnent to the FDI C,
and Crim appealed. W affirmthe district court's judgnent.
| . BACKGROUND

I n Novenber 1989, Crimwas hired, at the age of 59, as an
internal reviewspecialist at the FDIC s Addi son, Texas office. 1In
Decenber 1991, at the age of 61, he was pronoted to a section
chi ef. He contends he was told at that tine he would not be
pronoted to "Grade 13" until he had satisfactorily served as a
section chief for six nonths.

Before the six nonth period expired, the FDIC nerged its
Addi son and Dallas offices. As a result, the nunber of section
chiefs was reduced fromtwelve to eight. Cimwas not one of the
eight retained. He was then sixty-two years old. At the tine of
the consolidation, the ages of the section chiefs retained were 37,
37, 35, 33, 37, 35, 32, and 40. The ages of those not retained,
including Cim were 62, 38, 41, and 34.

Crimfiled suit, seeking punitive damages, against the
FDIC. He contended it violated the ADEA and Title VII, 42 U S C
8§ 2000, by not retaining him as a section chief in the merged
office and by failing to pronote himto Gade 13. The district
court granted summary judgnent on all clains, dismssing themwth

prej udi ce.

L Crims conplaint initially named as defendant Andrew Hove, the then-

acting chairman of the FDIC. Helfer subsequently becane chairman, and Crimfil ed,
and was granted, a notion to substitute parties.
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Crim appeals the district court's grant of sumary
j udgrment on his ADEA clains.? He contends the district court erred
in finding he did not present sufficient evidence from which a
reasonabl e fact-finder could infer the FD C discrim nated agai nst
hi m because of his age in not retaining himas a section chief and
in failing to pronote himto G ade 13.

1. DI SCUSSI ON
A St andard of Revi ew

We reviewthe district court's grant of sunmary judgnent

de novo, applying the sanme standards as the district court.

Bodenheiner v. PPG Ind., Inc., 5 F.3d 955, 956 (5th Cr. 1993).

Federal Rule of G vil Procedure 56 provides that sunmary judgnment
is appropriate when "there is no genuine issue as to any nateri al
fact." "A dispute about a material fact is 'genuine' if the

evidence i s such that a reasonable jury could return a verdict for

the nonnoving party.” Bodenheiner, 5 F.3d at 956 (citations
omtted). "In making its determ nation, the court nust draw all
justifiable inferences in favor of the nonnoving party."” | d.

(citations omtted).
B. Background on the ADEA
The ADEA nmakes it unlawful to discrimnate agai nst an
i ndi vidual over 40 years of age with respect to "conpensation,
terms, conditions, or privileges of enploynent because of such

individual's age." 29 U S.C § 623(a). G ven that the instant

2 Cri mdoes not appeal the district court's grant of sunmary judgnment on

his Title VII and punitive damages cl ai ns.
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case relies on circunstantial evidence to prove discrimnation, we
analyze it according to the three-part test enunci ated i n McDonnel

Douglas Corp. v. Geen, 411 U S. 792, 93 S.Ct. 1817, 36 L.E. 2d 668

(1973). Initially, the enployee nust set forth a prinma facie case
denonstrating that he or she 1) was within the protected cl ass of
the ADEA; 2) was adversely affected by the enpl oynent decision; 3)
was qualified for the position at the tinme of the adverse deci si on;

and 4) was repl aced by soneone younger or was ot herw se di scharged

because of his or her age. Bodenheiner, 5 F.3d at 957. The
establishnment of the prima facie case creates a rebuttable
presunption that the enpl oyer unlawful |y di scri m nated agai nst the
enpl oyee. Id. The enployer may then rebut the presunption by
articulating a legitimte, non-discrimnatory business reason for
its action. 1d. |If the enployer articulates such a reason, the
burden reverts back to the enpl oyee. He or she nust then prove the
enpl oyer's reason was only a pretext for discrimnation. |d.

To prevail ultimately, the enployee nust present
sufficient evidence fromwhich a reasonabl e fact-finder could infer
that the enployer's articulated reason was false and that
discrimnation was the true reason for the adverse enploynent

decision. St. Mary's Honor Center v. Hicks, @ US |, 113 S. C

2742, 2750, 125 L.E. 2d 407 (1993). The enpl oyee nust present
"proof that age notivated the enployer's action, otherw se the | aw
has been converted from one preventing discrimnation because of

age to ensuring dismssals only for 'just cause' to all people over



40." Bi enkowski v. Anerican Airlines, Inc., 851 F.2d 1503, 1508

n.6 (5th Cir. 1988).

Accordingly, at the sunmary judgnent stage, "we nust
assess whet her [the enpl oyee] tendered factual evidence that would
lead a jury to reasonably conclude that [the enployer's] reasons

are a pretext for age discrimnation." Bodenheiner, 5 F.3d at 958.

We conclude Crimhas not presented such evidence, and thus affirm
the district court's grant of sunmary judgnent.
C Crim s ADEA O ains

1. Failure to Retain as a Section Chief

Crimfirst contends the FDIC discrimnated against him
because of his age by not retaining himas a section chief in the
nerged Addi son-Dallas office.? In support, he presents the
foll ow ng evi dence:

1. Seven of the eight section chiefs retained
in the nerged office were under forty years
ol d. Two of the four section chiefs not
retained were over 40. This disparity was
noted by a counselor from the FD C s Equal
Qpportunity O fice (the "EEO').

2. The FDI C enployee naking the retention
deci sion, Victor Robert, incorrectly stated on
hi s spreadsheet conparing the qualifications
of the candidates for retention as section
chief, that Crims supervisor had rated him
"poor" rather than "satisfactory."

3. Robert did not give the spreadsheet to
Ester Vana during the EEO i nvestigation.

s As did the district court, we assune Crimhas established a prima facie

case. The FDIC articulated a non-discrimnatory reason for its action.
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This evidence is insufficient to establish a fact issue
that the FDIC s reasons for not retaining CGimas a section chief
were pretexts for age discrimnation.

First, Crims statistical evidence does not establish an
age discrimnation claimbecause it only anal yzes twel ve enpl oyees.
Statistical evidence on small groups of enpl oyees cannot be used to

establish an enployer's discrimnatory intent.* Haskell v. Kaman

Corp., 743 F.2d 113, 121 (2d Cr. 1984) (collecting cases).
Simlarly, that an EEO counselor noted the "statistics" does not
denonstrate the FDI C di scri m nat ed agai nst Cri mbecause of his age.

Second, Crims allegation that Robert's spreadsheet did
not accurately reflect his supervisor's evaluation of hi mdoes not
establish a pretext for age discrimnation. Even if Robert's
information was incorrect, Crim cannot denonstrate the FD C s
reasons for not retaining him were false. Robert relied on
fourteen other factors in deciding which section chiefs to retain.
Further, this evidence does not establish Cinms age was a
determ native factor or even an influence in the FDICs not
retaining him | ndeed, Robert's initial consolidation plan did
retain CGtrimas a section chief. However, the regional FDI C office

rejected the plan and ordered further staff cuts.

4 Further, while the Fifth Circuit has recogni zed that gross statistica

di sparities may be used to establish discrimnatory intent, Walter v. Lone Star Gas
Co., 977 F.2d 161, 162 (5th Cr. 1992), Crinm s statistics do not denonstrate a gross
di sparity. Eighty-three percent --ten out of twelve-- of the enpl oyees consi dered
for retention as section chiefs were under age forty. Taking this fact into
account, that the FDI C retained ei ghty-seven percent --seven out of eight-- of the
under-forty enpl oyees does not denonstrate a gross disparity.
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Third, Crimalleges that, because Robert did not provide
the spreadsheet to the investigating EEO enpl oyee when initially
requested, Robert fabricated the spreadsheet "after the fact" to
justify his action. This speculation is insufficient to bar

sumary | udgnent. Travelers Ins. Co. v. Liljeberg Enterprises,

Inc., 7 F.3d 1203 (5th Gr. 1993). Robert has given unrebutted
sworn testinony that he prepared the spreadsheet before making his
final decision

Fourth, the FDI C presented nuch uncontradi cted evi dence
supporting its non-discrimnatory reasons for not retaining Cim
Robert based his sel ections of which section chiefs to retain upon,
inter alia, each candidate's experience in property nmanagenent,
techni cal expertise, leadership skills, aggressive nanagenent
style, interaction with seni or managenent, organizational skills,
supervisory skills, and track record in a downsi zi ng environnent.
One of Crim s supervisors, Kevie Beard, testified that Crimdid not
have experience in property managenent, did not have an aggressive
managenent styl e, had i nadequat e | eadershi p and managenent skills,
and generally |acked the specialized know edge and technical
expertise for the available section chief positions. Overal |,
Beard gave Crims qualifications the Iowest rating. Robert also
testified that Crim had inadequate |eadership and nanagenent
skills.

Therefore, the district court properly granted sunmary

judgnent to the FDIC on Crinls failure-to-be-retained claim



2. Failure to Pronote to Grade 13

Crim s contention that the FDI Cdi scrim nated agai nst him
due to his age in failing to pronote himto Gade 13 is also
W thout nerit. In support, Cim presents evidence that his
supervisors told himhe would at sone tine be considered for the
pronotion, that his pronotion woul d not be prohibited by the FDIC s
hiring freeze, and that one of Cims supervisors, Jerry
Bunbal ough, thought he was qualified for the pronotion.

Thi s evi dence does not support a cause of action for age
discrimnation. To the extent Crinmls failure-to-pronote claimis
based on his failure-to-retain claim we have rejected his claim
for failing to be retained as a section chief. W thus reject his
claimfor failing to be pronoted. To the extent his failure-to-
pronote claimis independent of his first claim we find that Crim

cannot establish a prinma faci e case of discrimnation. See Ford v.

Ceneral Mtors Corp., 656 F.2d 117, 118 n.2 (5th Cr. 1981)

(setting forth requirenents for prima facie case for failure-to-
pronote discrimnation).®> He cannot denonstrate he was qualified
for the pronotion. Follow ng the Addison-Dallas offices nerger,
Crim was no |longer a section chief. He thus did not hold a

position with the potential for a Grade 13 pronotion. Furt her,

5 To establish a prima facie case for failure-to-pronote discrinmnation

t he enpl oyee nust show
(1) that he was a nmenber of the protected age group; (2)
that he was not pronoted to a given position; (3) that
anot her person, generally outside the protected age
category, was placed in the position at issue; and (4)
that [the enployee] was qualified to fill the position
sought .

Ford, 656 F.2d at 118 n.2



even assum ng Crimcoul d establish a prinma faci e case, his evidence
in no way indicates his age was a determnative factor in his not
bei ng pronot ed.

1. CONCLUSI ON

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



