UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-10359
Summary Cal endar

MARJCRI E A, ZI ELKE
Pl ai ntiff-Appellant,

VERSUS

GTE DI RECTORI ES CORP., ET AL.,
Def endant s,

GTE DI RECTCORI ES CORP., and
GIC DI RECTORI ES SERVI CE CORP. ,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas

(4:94 CV 206 A)

(August 31, 1995)

Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI AM !

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Marjorie Ziel ke appeal s fromsummary j udgnent entered i n favor
of her fornmer enployer, GIE Directories Corporation, in this sex
discrimnation suit. Zielke's original conplaint alleged that
di sparate treatnent on the basis of sex occurred after she was
transferred to GIE' s marketing departnent in 1991 and conti nued
until she was discharged from GIE in 1993, all in violation of 42
U S. C 8§ 2000e, et seq. (1994). The district court granted summary
judgnent in favor of GIE. W affirm

Zi el ke's Transfer and the Reorgani zation

From 1986 until 1991 Majorie Zielke was enployed in GIE s
corporate devel opnent and strategic planning departnent. |In 1991,
GIE's president recruited Zielke to transfer from the corporate
devel opnent and strategic planni ng departnent, where she held the
position of director, to GIE s marketing departnent. Zi el ke
alleges that she was prom sed several inducenents that were
material to her decision to accept the transfer including, inter
alia: (1) retention of her present rank, conpensation and benefit
package; (2) a four-nenber staff; and (3) responsibility for
certain key areas of product devel opnent. Ziel ke was al so prom sed
that she would not be supervised by Phillip Abdelnor, then a
manager in GIE s marketing departnent.

Zielke's transfer did not go as she anticipated. Initially,
she received fewer staff nenbers than she was prom sed. Severa
months later, marketing vice-president Cint Pollard decided to
reorgani ze the departnent to elimnate inefficiency and reduce the

nunber of people reporting directly to him Forty-two enpl oyees,



both male and fermale, were laid off. Many ot her enpl oyees recei ved
different titles and were subject to a new reporting structure.
Zielke's position was reclassified as that of "manager," rather
than the nore prestigious "director."” She also |ost her parking
space and was required to share a secretary with anot her enpl oyee.
Ziel ke did not, however, suffer any decrease in salary or other
enpl oyee benefits.

Ziel ke was also placed under the supervision of marketing
director Phillip Abdelnor. Zielke clains that Abdelnor was
difficult to work wth, that he often changed her job objectives
and then hel d her responsible for the original objectives, that he
told her mal e subordinates that they did not have to work for her,
and that he gave her false and malicious job performance reviews.
It is undisputed that Abdelnor and Zielke quarreled about her
performance both publicly and privately on nore than one occasion
inlate 1992 and early 1993 and t hat Abdel nor cautioned Zi el ke t hat
he considered her attitude to be insubordi nate.

Zi el ke's Di scharge

In January 1993, Zielke was termnated fromher position with
GTE. According to GIE, Zielke was discharged because she (1)
altered a purchase requisition formto authorize an expenditure
beyond her authority after her supervisor had expressly rejected
the requested anount; (2) failed to provide reports and plans
requested by her supervisor; (3) failed to elimnate | anguage from
pronotional l|iterature that prom sed GIE would provide tracking

services, after it becane apparent that such service was not



feasible; (4) authorized two expenditures far in excess of her
signing authority; and (5) was insubordinate in these and other
acts.
(1) Alteration of the Purchase Requisition

In Novenber 1992, Zielke asked Abdelnor to sign an "open"
purchase requisition for $20,000. Because that procedure varied
from that wusually enployed by GIE, and because he could not
ascertain what goods and services were being procured with the
requi sition, Abdelnor requested further information from Ziel ke.
In m d- Decenber, Abdel nor received a nessage that the requisition
had to be signed imediately. Because he still had not received
the requested information from Zielke, Abdelnor reduced the
pur chase requisition amunt from $20,000 to $10, 000, whi ch was the
upper limt of Zielke's signing authority. Zi el ke subsequently
obtained the form altered the $10,000 figure back to $20,000 and
submtted the formto purchasing, wthout Abdel nor's approval.

Ziel ke does not deny that she changed the form wthout
contacting Abdel nor first, but clains that she noted on the bottom
of the form that the change was necessary and sent a copy to
Abdel nor . GIE clains that Abdelnor did not receive the notated
formuntil nuch |ater. GIE further responds that Zielke's note
served to clarify only the propriety of the anount requested, and
not the insubordination inherent in taking that course of action.
Upon | earning that Zi el ke had changed the form Abdel nor contacted
GIE' s human resources departnent about the matter.

(2) Failure to Conplete Job Objectives and I nsubordination



Zielke's priority project in the marketing departnent was a
new couponing project called "special editions.”" As originally
contenpl ated, GIE would "track," or gather discrete informtion
about, persons redeem ng coupons i ssued by GIE for their custoners.
Tracking is intended to aid advertisers' efforts to identify and
target a particular nmarket. In QOctober 1992, GIE approved a
"special editions" business plan proposed by ZielKke. That pl an
included a tracking feature. By early 1993, however, Zielke had
proposed no concrete nethod for achieving the tracking feature and
GTE managenent, particul arly Abdel nor, was concerned about whet her
tracking was a viable feature of the program On January 6, 1993,
Zi el ke and Abdel nor net and Abdel nor requested a witten plan for
the tracking feature. \Wen that plan was not received, Abdel nor
instructed that tracking be renoved from the "special editions"
plan. In the January 6 neeting, Abdelnor also expressed concern
over Zielke's failure to submt a conplete sales plan for the new
product and assigned a January 8 deadline for that plan. The next
day, Abdel nor discovered that Zielke had approved two "special
edi tions" expenditures, which totaled $80,850, w thout his prior
aut hori zati on. At that tinme, it is undisputed that Zielke's
signing authority was limted to $10, 000.

On January 8, Abdel nor sent Zielke a neno detailing several
deficiencies in Ziel ke's performance that had been di scussed at the
January 6 neeting. In addition to the matters di scussed above, the
meno stressed Ziel ke's response to Abdel nor as a supervi sor and her

open "defiance" of his authority in private neetings and in front



of other enpl oyees. Subsequently, Abdel nor discovered that Zielke
had not renoved the prom se of tracking fromfinal versions of the
pronotional literature for the "special editions" product.
Abdel nor further clainms that he never received the requested sal es
plan. Zielke clains that the sales plan was sent facsimle on the
date it was due and that she nade handwitten changes to the
advertising copy, which deleted the prom se of tracking. Zielke
does not dispute, however, that she altered the purchase
requi sition formor that she approved expenditures i n excess of her
authority, which GIE clains, in addition to subordination, would
have justified her term nation. On January 14, Ziel ke was gi ven an
opportunity to explain her position in a neeting with Abdel nor and
a representative of GIE s human resources departnent. On January
15, 1993, Ziel ke was di scharged.
APPL| CABLE LAW
W review summary j udgnent de novo, applying the sane standard

as did the district court. Garcia v. EIf Atochem N. Am, 28 F. 3d

446, 449 (5th Cr. 1994). The facts are reviewed in a |light nost
favorable to Ziel ke, the non-novant. Id. Summary judgnent is
appropriate when there i s no genui ne i ssue of material fact and the
moving party is entitled to judgnent as a matter of law. FED. R
Gv. P. 56(c¢). Such a finding may be supported by the absence of
evidence to establish an essential elenment of the non-novant's

case. Hibernia Nat'l Bank v. Carner, 997 F.2d 94, 98 (5th Cr.

1993) .



Ziel ke offers no direct evidence of sex discrimnation. Thus,

her claim is controlled by MDonnell Douglas' burden-shifting

framework. To establish a prima facie case of sex discrimnation,
Zi el ke must show that GITE either (1) filled her position with a
mal e enpl oyee or (2) retained simlarly situated nal e enpl oyees,
whil e discharging Zielke.? There is no dispute that Zielke was
replaced by a fenuale. Zi el ke maintains, however, that two nale
enpl oyees who engaged in simlar or nore egregi ous m sconduct were
retai ned, while she was di scharged.

GIE clains to have term nated Zielke, in part, because she
changed a purchase requisition formto reflect a $20, 000 purchase,
after her supervisor had expressly rejected the request for
$20, 000, authorizing only $10,000 instead. Zielke alleges that a
mal e enpl oyee, Rudluff, altered a simlar conpany docunent, after
it had been signed by his supervisor on at | east two occasi ons and
that Rudl uff was not term nated.

Rudl uff was not an enployee in a simlar situation as Zielke
and his actions were not analogous to those taken by Zielke.
Rudluff's position as a "systens admnistrator” in the marketing
departnent required that he requisition suitable conputer equi pnent

for in-house use by GIE enployees. Requests for conputer

2 Prima facie proof of disparate treatnent discharge requires
that plaintiff denonstrate that she: (1) is a nenber of the
protected class; (2) was qualified for the job held; (3) was
di scharged; and (4) was either replaced by a person outside the
protected class or that the enployer retained simlarly situated
enpl oyees outside the protected class. See Mayberry v. Vought
Aircraft Co., 55 F. 3d 1086, 1089 (5th Gr. 1995); WIlson v. Bel nont
Hones, 970 F.2d 53, 57 (5th Gr. 1992); Smth v. Wal-Mart Stores,
891 F.2d 1177, 1180 (5th Cr. 1990).
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equi pnent, which were nmade on "PC and Intelligent Wrkstation
Services Request" forns, were often conpleted in pencil so that
Rudl uff could change the formif required. Rudluff's anmendnent of
PC Services fornms was a pre-authorized practice that was
contenpl ated as part of his job by rel evant nmanagenent personnel.
Unl i ke purchase requisition forns, PC Services forns do not require
that dollar amounts be entered. |Indeed, the structure of the form
indicates that its primary purpose is to record conputer needs
(which may then be filled fromexisting equi pnment or ordered), not
to authorize expenditure for those needs.

In contrast, Zielke increased the amount authorized on a
purchase requisition form wth know edge that her supervisor had
al ready reduced the anount she requested, and w thout contacting
himprior to taking that action. Further, Zielke does not dispute
that she also authorized other expenditures in excess of her
signing authority. That fact alone is sufficient to distinguish
Rudl uff's pre-authorized alteration of conpany forns on matters
falling wwthin his assigned authority from Zi el ke's acti ons.

Zielke also clains that Crandall, a marketing departnent
director, was a simlarly situated male for purposes of her prim
facie case. Crandall was apparently involved in an ongoi ng sexual
relationship with one of his subordinates, which was di scovered by
Pollard, GIE s nmarketing vice-president. I nstead of Dbeing
termnated, Crandall was allowed to nove to a | ower position with
a cut in pay. Crandall's behavior, Zielke argues, is at |east as

bad, if not worse, than her own insubordi nation, poor performance



and alteration of conpany docunents. Crandall's off-duty, off-
prem ses indiscretions do not place himin a simlar position as
Zielke, and the relationship between the two incidents is too
remote to be credible evidence that GTE term nated Zi el ke because
of her sex.

Zielke failed to establish a prima facie case of
di scrim nation. Nor is there any other evidence that GIE s
asserted reasons for Zielke's discharge were a nere pretext for
di scrimnation. Zielke does not deny that she changed t he purchase
requisition formor that she authorized expenditure in excess of
her signing authority. She does not deny that she and Abdel nor
argued frequently about the scope of her responsibilities and her

responsi veness to his assignnents. See Mayberry v. Vought Aircraft

Co., 55 F.3d 1086, 1091 (5th Gr. 1995); Little v. Republic

Refining Co., 924 F.2d 93, 97 (5th G r. 1991) (even an enployer's

incorrect belief that an enployee's performance is inadequate
constitutes alegitimte nondi scrimnatory reason for term nation).

Ziel ke thus retained both the burden of production and the
burden of persuasion on the ultimate issue of whether GIE
intentionally discrimnated against her on the basis of sex.
Zi el ke offers scant evidence that GIE s actions were notivated by

her sex.® Zielke clains that she and one other femal e were denot ed

3 Zielke initially clained that GIE engaged in a continuing
pattern of discrimnation against her that began with her transfer

to GIE's marketing departnent and continued until her discharge.
On appeal, Zielke argues only her discrimnatory discharge claim
Therefore, it is unnecessary to consider GIE s argunent that

Zielke's disparate treatnent clains related to GTE' s reorgani zati on
are tinme-barred because they were based on conduct occurring nore
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fromdirector to nmanager as part of GIE s reorganization. Zielke
does not conpare that figure to the nunber of nen denoted. Wat is
clear fromthe record, however, is that the reorgani zati on affected
i n excess of 42 enpl oyees and that, as reconstituted, the marketing
departnent had an equal nunber of nmale and fenmale directors.
Zielke's remaining evidence of discrimnatory discharge, that
neither Rudluff nor Crandall were fired, is equally unavailing.
There is no evidence to suggest that Rudluff's activities, |ike
Zielke's, were in direct contravention of her supervisors expressed
w shes. Crandall's alleged indiscretions did not pose a simlar
threat to GIE s busi ness operations as did Zielke's defiant breach
of rank. Wiile the record mght raise a fact issue as to whet her
Zi el ke received the benefit of her bargain when she transferred to
mar keti ng or whet her managenent treated her harshly or unfairly, it
does not raise a genuine issue of material fact on the issue of
whet her GTE i ntentionally discrim nated agai nst Zi el ke on t he basi s
of her sex.

The district court is AFFl RVED

than 300 days before she filed an adm nistrative charge with the
EEQCC. See 42 U . S.C. § 2000e-5(e)(1). GIE al so argues that 8§
2000e-5(e)(2) precludes not only clains based on conduct occurring
outside the filing period but also any evidence of conduct
occurring outside the filing period. That issue is also
unnecessary. Assum ng arguendo the evidence offered by Ziel ke of
di sparate treatnent in the reorgani zati on was adm ssible, it sinply
is not sufficiently probative to create a fact issue as to
discrimnatory intent on her discharge claim

opi n\ 95- 10359. opn
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