IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10071
Summary Cal endar

M chael Lee Hastey,
Pl ai ntiff/Appell ant,
vVer sus
Cty of Plainview, Chief of Police, Plainview
Police Departnent; O ficer Joe Chanpion; Oficer
Derrick McPherson; and Oficer Forrest Chapnan,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas
(5:93 Cv 336 O

(June 23, 1995)
Bef ore JOHNSON, JOLLY and DAVIS, Circuit Judges.”’
JOHNSON, G rcuit Judge:

M chael Lee Hastey brought suit, pro se and in forma
pauperis, against the Cty of Plainview and agai nst a host of
city officials. The district court dism ssed the action pursuant
to Fed. R Cv. P. 16(f) because Hastey failed to conply with the
court's scheduling order. Hastey appeals and we VACATE and
REMAND.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



FACTS AND PROCEDURAL HI STORY

In his conplaint, Hastey contended that sone defendants
conspired to convict himof theft. Hastey also alleged that one
def endant used excessive force against himin connection with a
DU arrest and that other defendants conspired to cover up the
use of force. Finally, Hastey contends that the Cty of
Pl ai nvi ew shoul d have had a policy to screen overly aggressive
police officers and to review the actions of those officers.

The defendants inplicated in the alleged conspiracy to
convict Hastey of theft, which included a judge and three
prosecuting attorneys, were granted summary judgnent by the
district court on July 7, 1994. Hastey's cl ains agai nst those
def endants were severed fromthe instant case.

The remai ni ng defendants, who are the appellees herein, also
filed a notion for summary judgnent on qualified inmunity
grounds. That notion, however, was denied. Additionally, the
def endants noved for sanctions against Hastey for failing to
attend his schedul ed deposition and the defendants requested that
the court conpel Hastey to attend a | ater-schedul ed deposition.
These notions were denied as well.

The district court, on July 1, 1994, issued a pretrial
notice and order instructing the parties to submt their proposed
pretrial orders and other docunents on Decenber 19, 1994. The
court warned that, should any attorney fail to conply with this
order, dism ssal or any other appropriate sanction m ght be

appropriate. As Hastey failed to conply with this order, the



district court, on Decenber 20, 1994, dism ssed! Hastey's
conplaint pursuant to Fed. R GCv. P. 16(f). Hastey tinely
appeal ed this di sm ssal.

1. DI SCUSSI ON

This Court liberally construes the briefs of pro se
litigants. Price v. Digital Equip. Corp., 846 F.2d 1026, 1028
(5th Gr. 1988). Construed liberally, Hastey contends in his
brief that the district court erred in dismssing his conpl aint
for failure to conply with the scheduling order.

Federal Rule of G vil Procedure 16(f) provides that a court
may i npose penalties, including a dismssal with prejudice, "[i]f
a party or party's attorney fails to obey a scheduling or
pretrial order." W review a district court's decision to
di sm ss under Rule 16(f) only for an abuse of discretion. Price
v. Mcd athery, 792 F.2d 472, 474 (5th Cr. 1986). However,
because a dism ssal with prejudice is such a harsh sanction, the
district court should enploy this penalty only when there is a
clear record of delay or contumaci ous conduct by the plaintiff
and | esser sanctions would not serve the best interests of

justice.? John v. State of Louisiana, 828 F.2d 1129, 1131 (5th

! The district court did not indicate whether this
dism ssal was with or without prejudice. Cenerally, though, a
judgnent that is silent regarding prejudice operates with
prejudice. Gaves v. Hanpton, 1 F.3d 315, 318 (5th GCr. 1993).

2 Additionally, nmost courts affirmng dism ssals have found
at |l east one of three aggravating factors: 1) delay caused by the
plaintiff hinself and not his attorney; 2) actual prejudice to
the defendant; or 3) delay caused by intentional conduct. Price,
792 F.2d at 474.



Cir. 1987); MNeal v. Papasan, 842 F.2d 787, 790 (5th Cr. 1988).

In the instant case, the record does not reflect a clear
pattern of delay or contunaci ous conduct by Hastey. It is true
that Hastey did not show up at his schedul ed deposition, but the
district court denied the defendants' notion for sanctions on
that issue. Beyond that failure, there is little to show
contumacy or intentional delay. The nobst that can be said is
that Hastey filed his conplaint and took no further action.

Mor eover, no other sanction was ever enployed nor is there
anything in the record to informus as to whether the district
court ever even considered the efficacy of |esser sanctions.

I nstead, only one day after the final date for conpliance with
the pre-trial order, the district court junped imediately to a
deat h penalty sanction.

In their brief to this Court, the defendants argue that no
| esser sanction would have served the ends of justice because
Hast ey, who was proceeding in forma pauperis, would have been
unabl e to satisfy any nonetary sanction. It may be that no other
sanction woul d have sufficed. However, we are hanpered in nmaking
that determ nation because of a |ack of such a finding by the
district court. See Hornbuckle v. Arco Ol & Gas Co., 732 F.2d
1233, 1237 (5th Gr. 1984) (when a district court dismsses with
prejudi ce findings of fact are essential for our consideration of
the inevitable argunent that the dism ssal was an abuse of
di scretion).

Undoubt edl y, sone sanction was warranted for the failure of



Hastey to conply with the district court's order. W cannot,
t hough, on this record, justify a dism ssal with prejudi ce when
no ot her sanctions have been tried or even consi dered.
Accordingly, we remand the case to the district court for
consideration of the efficacy of |esser sanctions.® |d.
I11. CONCLUSI ON

For the reasons stated above, we VACATE the judgnent of the
district court and REMAND this case for proceedi ngs consi stent

with this opinion.

3 Hastey seeks the appointnment of counsel in his appeal
arguing that he is unable to protect his rights owng to the
effects of certain prescription drugs he takes, his |ack of |egal
training and the conplexity of the issues. However, there is no
automatic right to the appoi ntnent of counsel in a case pursuant
to 42 U S.C. § 1983. Jackson v. Dallas Police Departnent, 811
F.2d 260, 261 (5th Gr. 1986). In fact, a court is not required
to appoi nt counsel in the absence of "exceptional circunstances.
Cupit v. Jones, 835 F.2d 83, 86 (5th Cr. 1987). W see nothing
exceptional in these circunstances and we decline to appoint
counsel for Hastey.



