UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-10057
Summary Cal endar

MARK ANTHONY W NSTON
Pl ai ntiff-Appellant,

VERSUS

LARRY W BARAKA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:94-CV-2629-H)

(ApriT 7, 1995)

Bef ore JONES, BARKSDALE and BENAVI DES, Cl RCU T JUDGES.
PER CURI AM *

Appel l ant, Mark Anthony Wnston ("Wnston"), a Texas state
prisoner, appeals the dismssal of his civil rights suit. The
district court dismssed his conplaint wwth prejudice pursuant to
28 U.S.C. § 1915 (d) because it found that the conplaint |acked an

arguabl e basis inlawor in fact. Because Wnston's claimis based

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



on an indisputably neritless |legal theory, we affirm

In the district court, Wnston alleged that, although a jury
found himguilty of aggravated robbery, the trial judge, Judge Pat
McDowel |, failed to nmake an affirmative finding that Wnston used
and exhi bited a deadly weapon. Defendant/ Appellee, Larry W Baraka
("Judge Baraka"), however, sitting for Judge McDowel |, signed the
judgnent and entered such a finding, even though no affirmative
finding had been nade by Judge McDowel|l. Thus, Wnston all eged,
Judge Baraka "entered a finding antagonistic to the punishnent
verdi ct and the docket sheet."” Wnston requested nonetary danages
for the alleged constitutional violation.

Texas |l aw provides that a district court judge may hear and
determne a matter pending in any district court and authorizes
such district judge to sign a judgnment or order in any such court.
Texas Governnent Code Ann. 8§ 74.094(a) (West 1988). The judgnent
or order is valid and binding as if the case were pending in the
court of the judge who acts inthe matter. 1d. Accordingly, there
was no cl ear absence of jurisdiction in Judge Baraka's signing of
the judgnment containing the use of a deadly weapon finding. Thus,
even if Judge Baraka's conplained of action was in error, done
mal i ci ously or was in excess of authority, he would not be deprived

of his judicial immunity. Stunp v. Sparkman, 435 U. S. 349, 356- 357

(1978). Because Judge Baraka is entitled to judicial imunity,
Wnston's claim is based upon an indisputably neritless |egal

theory. The district court properly dismssed the conplaint with
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prej udi ce.

AFFI RVED.



