IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10030

Summary Cal endar

JI MW E. ROCGERS,
Pl aintiff-Appell eel/ Cross

Appel | ant,

ver sus

ARCHER DANI ELS M DLAND COVPANY,
Def endant - Appel | ant/ Cr oss

Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:93 CR 283 O

( August 31, 1995 )
Bef ore HI GG NBOTHAM DUHE and BENAVI DES, Circuit Judges.
PER CURI AM *

Ji my Rogers sued his forner enpl oyer, Archer Daniels Mdl and
Conpany, alleging retaliatory discharge under the Texas Wrkers'
Conpensation Act, Tex. Rev. Cv. Stat. Ann. art. 8307c, now Texas
Lab. Code Ann. 8§ 451.001, and discrimnatory term nation under the
Anericans with Disabilities Act, 42 U S.C. 8§ 12101 et seq. ADM

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



appeals the jury's award of damages to Rogers on his retaliatory
di scharge claim and Rogers cross appeals the judgnent for ADM on

his ADA claimentered on the jury's verdict. W affirm

| .

ADM term nated Rogers, who was working for ADM as a mlling
supervi sor, five nonths after Rogers had an accident and filed for
wor kers' conpensati on benefits. Rogers sued ADM all egi ng that ADM
vi ol ated t he Texas Workers' Conpensati on Act by di schargi ng hi mfor
filing a workers' conpensation claim and that ADMvi ol ated t he ADA
by term nati ng hi mbecause he was di sabled fromhis accident. The
jury awarded Rogers $250,000 on his retaliatory discharge claim
i ncludi ng $75,000 for future nmental anguish, but found for ADM on
his ADA claim The district court entered judgnent accordingly.
ADM appeal s the jury's findings of retaliatory di scharge and future
ment al angui sh, and Rogers cross appeals its finding that ADM did

not term nate hi m because of his disability.

.

ADM contends that the evidence at trial was insufficient to
support either the jury's finding of retaliatory discharge or its
award of damages for future nental anguish. W disagree.

W may reverse the jury's verdict for insufficiency only if
the facts and i nferences, considered in the |light nost favorable to
Rogers, so strongly favor ADM that reasonable persons could not

find in favor of Rogers. See Bank One, Tex., N.A v. Taylor, 970




F.2d 16, 22 (5th Gr. 1992), cert. denied, 113 S. C. 2331 (1993).

Thus, ADMis |liable to Rogers under the Texas Wrkers' Conpensati on
Act unl ess a reasonable jury could not find that Rogers' workers
conpensation claimwas a causal factor in his discharge, even if

ADM had ot her reasons for termnating him See General Elec. Co.

v. Kunze, 747 S. W 2d 826, 830 (Tex. App.--Waco 1987, wit denied).

Rogers may rely on circunstantial evidence to show a causal

link between his claimfor workers' conpensation benefits and his

di scharge by ADM See G fford H Il Am, Inc. v. Wittington, 899
S.W2d 760, 763 (Tex. App.--Amarillo 1995, n.w h.). Rogers worked
at the Harvest Queen MII in Plainview, Texas, for twenty years
before it was acquired by ADMin 1984. H's work continued there
until the discharge conpl ained of here--sone twenty-nine years.
Testinony at trial indicated that ADM knew about Rogers' claim
that Gabriel Lopez, the mlIl manager who dism ssed Rogers,
exhibited a negative attitude toward his injury; that ADM was
concerned about reduci ng workers' conpensation costs; that Lopez
had departed from conpany procedures in his handling of Rogers

termnation; and that many of Rogers' colleagues did not believe
that his job performance was unsati sfactory. Wile ADMhas of fered
rebuttal evidence to justify the dismssal, we note that the
assessnent of witness credibility and the resol ution of conflicting
evidence are within the jury's fact-finding province and entitled

to deference fromthis court. See Gbralter Sav. v. LDBrinkman

Corp., 860 F.2d 1275, 1297 (5th Cr. 1988), cert. denied, 490 U. S

1091 (1989). Since nmany of this case's disputed facts turn on the



relative credibility of opposing wtnesses, we cannot say that it
was unreasonable for the jury to resolve the conflicting testinony
in Rogers' favor and infer from circunstantial evidence that his
wor kers' conpensation claimwas a causal factor in his discharge.

Nei t her can we conclude that the jury acted unreasonably in
awar di ng Rogers damages for future nental anguish. Under Texas
| aw, recovery for future nmental anguish is appropriate if the jury

finds a reasonable probability that the plaintiff will suffer "a
mental sensation of pain resulting from such painful enotions as
grief, severe disappointnent, indignation, wounded pride, shane,

despair, and/or public humliation." Wchita County v. Hart, 892

S.W2d 912, 926 (Tex. App.--Austin 1994, wit granted).

Rogers indicated on a Social Security form that he had

"significant nental or enotional problens,” but indicated el sewhere

on the sane form that his nental or enotional problens did not
"significantly affect his day-to-day living or work." Since future
ment al angui sh "is necessarily specul ative and particularly within

the jury's province to resolve," Pipgras v. Hart, 832 S.W2d 360,

366 (Tex. App.--Fort Worth 1992, wit denied), we nust be careful

about second-guessing the jury's resolution of this conflicting
evidence. |In our view, the jury coul d have deci ded t hat Rogers and
his wife were credi ble witnesses, and that their testinony on his
sui ci dal behavior, his difficulty in finding other jobs, and his
feelings of humliation established that, because of his discharge,
Rogers woul d continue to suffer fromgrief, severe di sappoi ntnent,

i ndi gnati on, wounded pride, shane, despair or public humliation



L1,

ADM contends that the district court erred in refusing to
submt ADM s requested jury instructions on enployee term nation,
and in admtting into evidence an all eged hearsay docunent. Both
clains are unavaili ng.

W review a district court's refusal to include a requested
jury instruction under an abuse of discretion standard, finding
reversible error only where: "(1) the requested instruction is
substantially correct; (2) the actual charge given to the jury did
not substantially cover the content of the proposed instruction;
and (3) the om ssion of the instruction would seriously inpair the

defendant's ability to present his defense." United States v.

Jensen, 41 F.3d 946, 953 (5th G r. 1994), cert. denied, 115 S

1835 (1995). In diversity actions, "we afford our district courts
latitude in presenting state law as long as that presentation is

substantively correct."” Turlington v. Phillips PetroleumCo., 795

F.2d 434, 442 (5th Gr. 1986).

ADM suggests that the district court's jury instruction on
enpl oyee term nation was neither conprehensive nor bal anced, and
that ADM s requested instruction woul d have been cl earer. ADMdoes
not contend, however, that the district court's instruction was
i naccurate or m sl eading. Wthout questioning the clarity of ADM s
preferred instruction, we are satisfied that the district court's
instruction provided a correct statenent of the applicable Texas

| aw and covered the content of ADM s requested | anguage. Hence, we



conclude that the district court did not abuse its discretion in
refusing to submt ADM s requested instruction to the jury.

We also find that the district court did not err in admtting
Plaintiff's Exhibit 38, the notice of conplaint from OSHA, under
the hearsay exception for public records involving "matters
observed pursuant to duty inposed by law." Fed. R Evid. 803(8).
The district court could have determ ned that the OSHA | etterhead
was sufficient to authenticate the letter as an agency record for

purposes of this exception. See Fed. R Evid. 901(4).

| V.

Rogers cross appeals the judgnent for ADM on his ADA claim
entered on the jury's verdict, arguing that ADM discrimnated
agai nst him because of his disability in requiring a 100% nedi cal
rel ease before allowing himto return to work. W di sagree; even
though the jury found that Rogers was a qualified person with a
disability, see 42 U.S.C. 8§ 12111(8), Rogers hinself testified that
he did not believe that his disability was a factor in his
di scharge. The jury could have relied on the testinony of Rogers
and ADMs witnesses in deciding that Rogers had not shown by a
preponderance of the evidence that ADMdi sm ssed hi mbecause of his
disability. Such a finding is not inconsistent with the jury's
determ nation that Rogers' claimfor workers' conpensation was a

nmotivating factor in his discharge.



V.
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



