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Summary Cal endar

ROGER A. HEDRI CK
Pl ai ntiff-Appell ee-
Cr oss- Appel | ant ,

ver sus

WAL- MART STORES, | NC.
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Appeal fromthe United States District Court for the
Southern District of M ssissippi
(5:93-CV-22-BrB)

(Sept enber 25, 1995)

Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.”’
GARWOOD, Circuit Judge:

Def endant - appel | ant WAl -Mart Stores, Inc. (Wal-Mart) appeal s
the judgnent entered against it, following a jury trial, in the
amount of $62,500. This case arose out of a slip and fall incident
whi ch occurred in the autonotive departnent of the Wal-Mart store

in Vicksburg, Mssissippi. The jury verdict of $125,000 in favor

Local Rule 47.5 provides: “The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



of plaintiff-appellee Roger A Hedrick (Hedrick) was reduced by
fifty percent to reflect the jury's determ nation that Hedrick was
fifty percent contributorily negligent. W affirm

Facts and Proceedi ngs Bel ow

Hedrick was an invitee in Wal-Mart's Vicksburg, M ssissipp
store on the norning of February 13, 1990 when he slipped and fel
in the autonotive departnent at approximately 10:00 a.m Hedrick
clainmed that his fall resulted fromthe presence of sonme type of
petrol eum product on the floor. Hedrick fell on his second trip
down the ai sl e where the incident occurred. He had stopped on this
second trip in order to pick up a five-gallon drum of hydraulic
oil. Hedrick fell while attenpting to place this drumof oil into
his shopping cart. He admtted at trial that he had not seen the
oi | product hazard which caused his fall.

As a result of this fall, Hedrick asserted that he suffered
permanent injury to his | ower back. He consulted several doctors
during the four years following his accident. Hedrick was
eventually referred to Dr. Salil Tiwari (Tiwari), a neurol ogist.
The district court permtted the jury to view portions of a
vi deot aped deposition of Tiwari in which the doctor testified that
it was unlikely that Hedrick's pain would | essen, or that Hedrick
woul d get any better. Tiwari also testified that Hedrick would
i ncur additional nedical costs. Hedrick presented other w tnesses
who testified that his condition had deteriorated since the
accident, during which tinme he has had m ni mal enpl oynent.

Hedrick elicited the testinony of tw fornmer Wal-Mart



enpl oyees to establish the existence of the hazard--oil on the
floor--and WAl -Mart's awareness of it. Dewayne Washi ngton, a Wl -
Mart stock clerk and sales clerk at the time of the accident,
testified that he had discovered oil on the floor of the aisle
adj acent to the aisle where Hedrick fell when he arrived at work
around 7:00 a.m on the norning of the accident. Washi ngt on
testified that he had cleaned up this oil, but that there was a
space between the floor and the bottom of the counter which
separated the two aisles; he further testified that he did not,
prior to Hedrick's accident, check the other side of the counter to
see if oil had seeped into the aisle where Hedrick fell. In an
earlier deposition, Washington testified that he had seen no oil in
the aisle where the accident occurred, nor had he been in that
aisle prior to the accident. He said nothing in his deposition
about finding oil spilled on the floor of the adjacent aisle.
Hedrick also relied on the testinony of former Wl-Mart
enpl oyee Steve Wley. WIey had been the assi stant manager of the
Vi cksburg Wal-Mart on the date of Hedrick's accident. W | ey
testified that he arrived at the scene of the accident shortly
after Hedrick's fall, and observed oil running down the counter
next to where Hedrick had fallen and accunul ating on the floor. On
cross-exam nation, Wley testified that he had no know edge of
whet her or not the oil had pooled on the floor prior to Hedrick's
fall. He al so acknow edged that, in the incident report he had
prepared shortly after the accident, he had indicated that the

aisle floor was clean and dry.



QG her Wal-Mart enployees testified that no oil had been
di scovered on the floor of the aisle where Hedrick fell during the
several safety inspections conducted prior to his fall. The
departnent rmanager testified that he had walked the aisle
approximately ten to fifteen m nutes before the accident, and had
seen not hi ng.

Hedri ck' s counsel of record changed tw ce before Paul Loyacono
and Jerry Canmpbell (Loyacono and Canpbell)--who would ultimtely
represent Hedrick at trial--were retained on October 4, 1994.
Hedrick's trial began on Cctober 24, 1994. Hedrick noved to anend
the pre-trial order on COctober 5, 1994, the day after Hedrick's
previ ous counsel, Mchael Pond (Pond), wthdrew as counsel of
record. The district court qualifiedly granted this notion on
Oct ober 17, 1994.

In his notion to anend the pre-trial order, Hedrick sought to
add Dr. Tiwari as a witness. The district court found Tiwari to be
a "treating physician" and allowed that requested anendnent. The
district court refused, however, to allow Dr. Tiwari's vi deot aped
testinony concerning the results of Hedrick's nyelogramto be put
before the jury. The district court |ikew se refused to anend the
pre-trial order to allow Hedrick to depose anot her doctor, Daniel
Dar e.

Hedri ck noved for judgnent notw thstanding the verdict on the
question of contributory negligence, or for a newtrial on damages,
on Cctober 31, 1994. Wal-Mart noved for judgnment notw thstandi ng

the verdict, or for a new trial on liability only--or on al



i ssues--on Novenber 7, 1994. These notions were all denied by the
district court.

Wl - Mart appeal s the judgnent, and Hedrick cross-appeal s.

Di scussi on

VWl - Mart's Appeal

W review the district court's denial of Wal-Mart's notions
for directed verdict and for judgnent as a matter of |aw de novo.
If there is substantial evidence opposed to the notions, "that is,
evi dence of such quality and wei ght that reasonabl e and fair m nded
men in the exercise of inpartial judgnment mght reach different
conclusions . . . ," then we nust affirm the district court's
denial of the notions. E. E OC v. Louisiana Ofice of Community
Servs., 47 F.3d 1438, 1443 (5th Cr. 1995) (quoting Boeing Co. v.
Shi pman, 411 F.2d 365, 374 (5th Gr. 1969) (en banc)). I n
reviewing the record, we nust view the evidence and draw all
reasonabl e inferences therefromin the Iight nost favorable to the
party agai nst whomthe notions for directed verdi ct and judgnent as
a matter of law were filed. |1d. W reviewthe district court's
denial of Wal-Mart's notion for a new trial under an abuse of
di scretion standard. Conway v. Chem cal Leanman Tank Lines, Inc.,
687 F.2d 108, 112 (5th Cr.) (citations omtted), reh'g denied,
Conway v. Chem cal Leaman Tank Lines, Inc., 693 F.2d 133 (5th Cr
1982) .

Wal - Mart contends that Hedrick failed to neet his burden of
establishing either that Wal-Mart created the hazard which led to

Hedrick's fall or that the hazard existed for a period of tine



sufficient to inpute to Wal-Mart actual or constructive know edge
of its presence. |In support of this contention, WAl -Mart correctly
notes that Hedrick's proof on these points cones entirely fromthe
testinony of fornmer enployees Washington and W/ ey. Wl - Mart's
argunent boils down to nothing nore than an attack on the
credibility of this testinony, however, and the evidence provided
by Washi ngton and Wl ey was clearly of such quality and wei ght that
fair-mnded jurors could have found that Wal-Mart either created
the hazard or had actual or constructive know edge of its
exi st ence. The alleged inconsistencies between Wshington's
deposition and trial testinony, and Wley's incident report and
trial testinony, do not mandate a different conclusion. There is
likewwse no nerit to Wal-Mart's contention that the district
court's denial of its notion for a new trial constituted an abuse
of discretion.

VWl - Mart additionally contends that the district court erred
in anmending the pre-trial order to allow Hedrick to designate Dr.
Tiwari as a "treating physician"; Wal-Mart argues that it was error
to allow portions of Tiwari's videotaped testinony as this doctor
was not a treating physician, but only an ordinary expert. In
support of this contention, WAl -Mart asserts that no treatnent was
provided by Dr. Tiwari; Tiwari nerely testified regardi ng possible
treatnent, such as epidural steroid, and the possibility and costs
of a | am nectony.

This Court will review a district court's decision to anend

pre-trial orders in this context under an abuse of discretion



st andar d. Nobby Lobby, Inc. v. Dallas, 970 F.2d 82, 93-94 (5th
Cr. 1992). The trial court's discretion is to be guided by
consideration of the following factors: (1) the inportance of the
wWtness's testinony; (2) the prejudice to the other party of
allowing the witness totestify; (3) the possibility of curing such
prejudice by granting a continuance; and (4) the explanation for
the party's failure to identify the wtness. ld. (citations
omtted). As to the first factor, when Hedrick's counsel noved for
this amendnent to the pre-trial order, no doctors had yet been
deposed by Hedrick's previous counsel; Hedrick sought Tiwari's
testinony to confirmthe diagnosis of Dr. Cronin, Hedrick's famly
physi cian. Hedrick argued that, w thout these depositions, there
coul d have been no evidence i ntroduced of future disabilities, pain
and suffering, or expenses. Wth regard to the second factor, Wl -
Mart argues that it was prejudiced by Tiwari's testinony because
Tiwari substantially clouded the picture Wl-Mart had been
devel opi ng of Hedrick's nedical condition. Wiile the timng of
this amendnent may have provided Wal-Mart with | egitinmate grounds
for a continuance, they nonetheless failed to seek one. As to the
third factor, inplicitly finding that Wal -Mart was not prejudiced
by the anmendnent to the pre-trial order, the district court never
addressed the necessity of a continuance; however, it is noteworthy
that Hedrick offered as an accommbdation to Wal -Mart a pl edge not
to oppose any notion brought by Wal-Mart for continuance.
Regarding the final factor, Hedrick's counsel at trial were

retai ned approxi mately three weeks prior totrial. On the day they



were hired, counsel filed a notion with the district court, seeking
| eave to depose Dr. Tiwari and other doctors. Wile this factor
may somewhat weigh in WAl -Mart’s favor, the district court was not
obliged to give it determnative significance. Al things
considered, we are unable to conclude that the district court
abused its discretion in admtting this evidence.

1. Hedrick's Cross-appeal

Hedrick contends that the district court erred when it refused
to grant Hedrick's notions for judgnent as a matter of | aw-setting
aside the jury's finding of contributory negligence--and for a new
trial as to damages. W affirm the district court's denial of
these notions. Certainly, there is evidence of such quality and
wei ght that reasonable and fair-mnded nen in the exercise of
i npartial judgnment m ght conclude that Hedrick was contributorily
negl i gent. The jury could reasonably have concluded that both
Hedrick and the Wal-Mart enpl oyees were negligent in failing to
notice the oil in the aisle where Hedrick fell. The district
court's denial of Hedrick's motion for new trial was not,
t heref ore, an abuse of discretion. E E O C v. Louisiana Ofice of
Community Servs., 47 F.3d 1438; Conway v. Chem cal Leanan Tank
Lines, Inc., 687 F.2d 108, supra.

W |ikewise affirmthe district court's refusal to amend the
pre-trial order to permt testinony by Dr. Dare and to allow Dr.
Tiwari's nyelogram testinony. The district court concluded that
Dr. Dare was a non-treating physician to whom Hedrick was sent by

counsel Hedrick retained on Cctober 4, 1994, and the court rul ed



that it would allow testinony only fromtreating physicians. As a
corollary to this ruling, the district court excluded Dr. Tiwari's
testinony regardi ng the nyel ogram procedure, as this testing was
integrally connected to the efforts of Dr. Dare. Under the
ci rcunstances of this case, the district court's refusal to allow
this evidence was not an abuse of discretion.

Turning to Hedrick's final point of error, relating to the
district court's anendnent of the pre-trial order, we are unable to
conclude that the district court abused its discretion or otherw se
erred in ordering that Hedrick pay Wal-Mart up to $1,000 in
reasonabl e attorneys' fees to conpensate Wal-Mart in part for the
i nconveni ence and expense of the |ast-mnute depositions of Dr.
Tiwari and Dr. Ervin Cronin.

Accordingly, the district court’s judgnent is

AFFI RVED.



