UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60831
Summary Cal endar

C.C. PORT, LTD., A TEXAS LI M TED PARTNERSHI P,
and WEI L PROPERTIES, |NC. ,

Pl ai ntiffs-Appellants,
VERSUS
DAVI S- PENN MORTGAGE COWMPANY,

FEDERAL NATI ONAL MORTGAGE ASSOCI ATI ON and FANNI E MAE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas
(C94-182)

(June I, 1995)

Bef ore REYNALDO G GARZA, SM TH, and WENER, Cl RCU T JUDGES.

REYNALDO G GARZA, CIRCU T JUDGE:*
This is a usury case. Before this Court is the issue of
whet her a prepaynent penalty is usurious. For the reasons

di scussed bel ow we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



On August 22, 1991, Appellants C C. Port, Ltd. and Wil
Properties, Inc. (collectively, the "Borrower") executed the Multi -
Fam |y Note (Note) in the anpunt of $3, 288, 500. 00 payabl e to Davi s-
Penn Mortgage Conpany (Davis-Penn). Davis-Penn pronptly assigned
the Note to the Federal National Mrtgage Association (Fannie
Mae).! The Note was secured by a Deed of Trust on the Kingston
Port Apartnments located in Corpus Christi, Texas and provided for
an interest rate of 10.875 percent. The Note provided for a
maturity of fifteen years, with repaynent to take place in nonthly
i nstal | ments:

The principal and interest shall be payable .

. in consecutive nonthly installnents of

THI RTY- ONE THOUSAND SI X AND 94/100 Dol lars

(U.S. $31,006.94) on the first day of each

month beginning October 1, 1991, (herein

"anortization comencenent date"), until the

entire indebtedness evidenced hereby is fully

pai d, except that any renmi ning i ndebtedness,

if not sooner paid, shall be due and payable

on Septenber 1, 2006.
The Note also provided that the Borrower nay prepay the entire
unpai d princi pal bal ance upon providing the Lender sixty days prior
witten notice and upon paynent of a prepaynent premum to be
calculated by a fornmula provided in the Note.

The Borrower sought to prepay the entire unpaid principal
Upon request, the Lender cal cul ated the prepaynent prem umon the
unpai d princi pal bal ance to be $1,174,538.09. Unwilling to tender
t he prepaynent prem um the Borrower filed suit on March 4, 1994 in

the 94th Judicial D strict Court of Nueces County, Texas. On Apri

!Davi s- Penn and Fannie Mae will be referred to collectively as
the "Lender."



22, 1994, the Lender renoved the case to the district court under
12 U S.C. § 1723a(a) and Article IIl of the Constitution of the
United States. On the 27th day of October, 1994, the district

court granted the Lender's notion to dism ss.

Di scussi on
Thi s case was deci ded bel ow upon notions to di sm ss under Rul e
12(b)(6) of the Federal Rules of Cvil Procedure. This Court
reviews de novo a district court's dismssal on the pleadings,
accepting as true those well-pleaded factual allegations in the

conplaint. Quichy v. Bank of LaPlace, 954 F.2d 278, 281 (5th Cr

1992). Taking the facts alleged in the conplaint as true, if it
appears certain that the plaintiff cannot prove any set of facts
that would entitle it to the relief it seeks, affirmance is in

or der. Scheur v. Rhodes, 416 U. S. 232, 236 (1974); Bent on v.

United States, 960 F.2d 19, 21 (5th Gr. 1992).

The Borrower's sole basis for its usury claimis prem sed on
the assertion that the prepaynent premum is interest.
Accordingly, we limt our reviewto this single issue. Interest is
defi ned under Texas |aw as "conpensation for the use, forbearance
or detention of noney." Tex. Rev. Cv. Stat. Ann. art. 5069-1.01
(Vernon 1987). The essential elenments of a usury transaction are
(1) a loan of noney; (2) an absolute obligation to repay the
principal ; and (3) the exaction of a greater conpensation than

allowed by law for the use of the noney by the borrower. N jarro
V. Sasi Int'l, Ltd., 904 F.2d 1002, 1005 (5th Cr. 1990), cert.




deni ed, 498 U. S. 1048 (1991); Holey v. Watts, 629 S.W2d 694, 696

(Tex. 1982).
Under Texas |law, a borrower has no right to prepay a loan in

the absence of a contract permtting it.?2 Parker Plaza West

Partners v. Unum Pension & Ins. Co., 941 F.2d 349, 352 (5th Gr.

1991); G oseclose v. Rum 860 S. W2d 554, 557 (Tex.App.--Dallas

1993, nowit); Ware v. Traveler's Indem Co., 604 S.W2d 400, 401

(Tex. G v. App.--San Antonio 1980, wit ref'd n.r.e.). Where the
contract grants the borrower the right to prepay, a prepaynent
prem umis not conpensation for the use, forbearance, or detention
of noney, rather it is a charge for the option or privilege of

prepaynment. Parker Plaza, 941 F.2d at 352; Hettig & Co. v. Union

Mut. Life Ins. Co., 781 F.2d 1141, 1145 (5th Cr. 1986); Bearden

v. Tarrant Sav. Ass'n, 643 S.W2d 247, 249 (Tex.App.--Fort Wrth

1982, wit ref'dn.r.e.); Boydv. Life lns. Co. of the Southwest,

546 S.W2d 132, 133 (Tex.C v. App.--Houston [14th Dist.] 1977, wit
ref'd). The rationale for this rule is that the borrower may avoid
payi ng the prepaynment prem um by paying the note according to its
terns.

The Borrower presents two argunents for the proposition that
the prepaynent premumis usurious interest. First, the Borrower

contends that the Lender is not entitled to perfect tender in tine

2This doctrine, which the Borrower conveniently |abels the
"perfect tender in tinme" rule, provides that "[a] debtor cannot,
before the maturity of his debt, conpel his creditor to accept
paynment, and a tender before maturity is without effect." Bell V.
Mast, 7 S.W2d 102, 104 (Tex. G v. App. --Beaunont 1928, writ disnd
W.0.j.).



because the contract to accept paynent over tine is illusory.
Second, the Borrower contends that the prepaynent premum is
usurious because it is involuntarily payabl e upon "act of Lender."
We find both argunents to be neritless.

The Borrower focuses on a portion of a clause in the Note,
contending that the contract to accept paynent over tine is
illusory. The clause provides, in full, as follows:

From time to time, wthout affecting the
obligation of the undersigned or t he
successors or assigns of the undersigned to
pay the outstanding principal balance of this
Note and observe the covenants of the
under si gned cont ai ned herein, W t hout
affecting the guaranty of any person,
corporation, partnership or other entity for
paynment of the outstanding principal balance
of this Note, wthout giving notice to or
obt ai ni ng the consent of the undersigned, the
successors or assigns of the undersigned or
guarantors and without liability on the part
of the hol der hereof, the hol der thereof nmay,
at the option of the holder hereof, extend the
time for paynent of sai d outstanding principal
bal ance or any part thereof, reduce the
paynments thereon, extend the tine for paynment
of said outstanding principal balance or any
part thereof, reduce the paynents thereon,
release anyone liable on any of sai d
outstanding principal bal ance, accept a
renewal of this Note, nodify the terns and
time of paynent of said outstanding principal
bal ance, join in extension or subordination
agreenent, rel ease any security given herefor,
take or release other or additional security,
and agree in witing with the undersigned to
modify the rate of interest or period of
anortization of this Note or change the anbunt
of the nonthly install nments payabl e hereunder.

The Borrower contends that the | anguage "w thout giving notice or
obt ai ning the consent of the undersigned . . . the hol der hereof

may . . . nodify the terns and tine of paynent of said outstanding



princi pal bal ance. gives the Lender the right to nodify the

time and ternms of paynment. Using terns such as "absolute right to

nmodi fy, absol ute control over the tine and terns of paynent," the
"untrammel led right to nodify the tinme and terns of repaynent,"
"the right to nodify the repaynent terns of the note at wll"
"absol ute discretionin nodifying the terns of repaynent,” and "the
right unconditionally to nodify the tinme and terns of repaynent,”
the Borrower likens the Note to a demand note -- the Borrower
contends that the repaynent provisions are illusory because the
Lender can alter the tine and manner of paynent. The Borrower's
illusory argunent can be summarized in the follow ng syllogism
because the Lender can alter the tinme and manner of paynent, the
Lender retains no right to demand perfect tender in tinme; because
the Lender cannot demand perfect tender in tine, a prepaynent
premum is not consideration for giving up this right and is
therefore interest.

We disagree. First, the Borrower cites no federal or Texas
authority in support of its proposition that a prepaynent prem um
IS usurious in a situation even renotely simlar to the case sub
judi ce. Second, the Borrower m scharacterizes the | anguage of the
Not e. "A nortgage is governed by the rules which apply to

interpretation of contracts. Parker Plaza, 941 F.2d at 352

(quoting Meisler v. Republic of Texas Saving Assoc., 758 S.W2ad
878, 885 (Tex. App.--Houston [14th Dist.] 1988, no wit)). Courts,
in construing a contract, review the entire agreenent in order to

determne its neaning; courts should not consider a single



provision inisolation. Tennessee Gas Pipeline Co. v. F.E R C, 17

F.3d 98, 102 (5th Gr. 1994). Moreover, under Texas law, there is
a specific presunption against a finding of a usurious interest.

Federal Deposit Ins. Corp. v. Cayconb, 945 F. 2d 853, 860 (5th Gr

1991), cert. denied, 112 S. . 2301 (1992). "I'n construing the

| oan docunents, we nust ascertain and give effect to the objective
intention of the parties as expressed in the witten instrunents.
We nust presune that the parties intended to obey the |aw

unless the contrary plainly appears.” Wodcrest Ass'n, Ltd. V.

Commonwealth Mg. Corp., 775 S.W2d 434, 438 (Tex.App.--Dallas

1989, writ denied). Therefore, applying the sane standard as the
court below, we nust |ook at the contract as a whole and presune
that the parties intended to obey the | aw.

Contrary to the Borrower's assertions, the Lender may not
demand paynent before the due date. Neither the | anguage of the
Note nor the |law contenplates such an interpretation. When the
clause is read in its entirety and in context to the other
provisions inthe Note it becones apparent that the Note i s payabl e
at a definite tinme. The clause, of which the Borrower quotes only
sel ected portions, insures that persons such as guarantors or
general partners of the Borrower are not released in the event
paynment terns are extended, paynents are reduced, or collatera
released. The clause was placed in the Note to allow the Lender
sone flexibility in dealing with a borrower who cannot nake
paynments or requests that certain collateral be released. The

benefit of this clause flows to the Borrower. |If this clause were



redacted fromthe Note the Lender would be unable to extend the
time for paynent, resulting in a default, acceleration, and
forecl osure when the Borrower falls on bad tinmes. W recognize the
commercial realities of this situation and refuse to construe the
Note in such a way as to do injustice to the parties' intentions.?
Furthernore, the |ast portion of the clause states clearly that in
order to nodify the rate of interest or the period of anortization
or change the anount of the nonthly installnents, the Lender nust
obtain the undersigned's witten agreenent.* Lastly, the terns of
the Note support the Lender's construction and our interpretation.
The Note states that it is for atermof fifteen years and provides
for acceleration of the principal and interest only upon default.
Reading the clause in its entirety and in context to the other
provisions of the Note reveals clearly the intentions of the
parties and the futility of the Borrower's position.

The Borrower's argunent that a prepaynent prem um due upon
"act of Lender" sonehow converts the premum into interest is

simlarly wthout nerit. The Lender has taken no "action"

what soever. Therefore, this issue is not before this Court.®> The

SRel evant to this analysis is the scenario of the Lender
attenpting to construe this |anguage as enpowering it to demand
paynment or change the terns of paynent in such a way as to harmthe
Borrower. |If that were the case, we would be unable to entertain
such a construction.

“The portion provides: "and agree in witing with the
undersigned to nodify the rate of interest or period of
anortization of this Note or change the anmount of the nonthly
i nstal |l ments payabl e hereunder."”

This Court, under facts properly raising this issue, rejected
this argunent in Parker Plaza, 941 F.2d at 352.

8



deci sion of the court bel ow is AFFI RVED.



