IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60743
Summary Cal endar

ROBERTO LUGO,
Pl ai ntiff-Appellee,
vVer sus
THE HOUSI NG AUTHORI TY OF THE
Cl TY OF DONNA, HI DALGO COUNTY,
TEXAS, ET AL.,
Def endant s,

ARACELI A REYES, Individuially,
Etc., ET AL.,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for
the Southern District of Texas
(M 93- CV- 260)

(Sept enber 28, 1995)
Bef ore REAVLEY, SM TH and PARKER, Circuit Judges.
PER CURI AM *
Plaintiff Roberto Lugo brought various state clainms and
three clains under 42 U S.C. § 1983 agai nst the conm ssioners of

t he Donna Housing Authority. The comm ssioners noved under Fed.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



R Gv. P. 12(b)(6) to dismss the § 1983 clains on qualified
i munity grounds, arguing that Lugo's conplaint did not neet the
hei ght ened pl eadi ng standards applicable to 8 1983 actions under
Elliott v. Perez, 751 F.2d 1472 (5th Gr. 1985). The
comm ssi oners now appeal the denial of their 12(b)(6) notion.
Between the tine the district court denied the notion to
dism ss and the consideration of this appeal, the Fifth Grcuit
changed the pl eading procedure for cases in which qualified
immunity is asserted as a defense. Schultea v. Wod, 47 F.3d
1427 (5th Gr. 1995) (en banc). Under Schultea, plaintiffs need
no longer anticipate a qualified inmunity defense in the
conplaint. 1d. at 1430. |[If the conplaint states a cl ai munder
normal pl eadi ng standards, the defendant nust raise his qualified
imunity defense in an answer, and if he does so, the district
court may, in its discretion, insist that plaintiff file a reply
tailored specifically to the issue of qualified imunity. Id. at
1433-34. After receiving the reply, the court can determ ne
whet her the case can proceed and consider any notions for sunmary
judgnent. Id. In light of Schultea, and because denial of a
motion to dismss is not appeal able, this appeal is dism ssed.

DI SM SSED.



