IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60051

UNI TED STATES,
Pl ai ntiff-Appellee,

vVer sus
JOYCE M CAMPBELL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of M ssissipp
(CR-1:93-28(BR) (R)

(March 31, 1995)

Bef ore VAN GRAAFEI LAND, JOLLY and WENER, Circuit Judges.

PER CURI AM **
A jury found Defendant- Appel | ant Joyce M Canpbell guilty of
enbezzlenent in violation of 18 U S.C. 8656. In addition to

ordering Canpbell to pay restitution in the anount of $ 8,611.97

“Circuit Judge of the Second Circuit, sitting by
desi gnation

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



the court sentenced her to ten nonths inprisonnent followed by
three years supervised rel ease. Canpbell appeals, seeking
reversal of her conviction. W conclude, however, that her
conviction of enbezzlenment was free of reversible error and
therefore affirmthe district court's judgnent in all respects.
I
FACTS AND PROCEEDI NGS

Canmpbell was originally hired as a teller at the West Bil oxi
(M ssissippi) branch of Peopl es Bank, but she had been pronoted
and was wor ki ng as an account representative during the tine
covered in her indictnent. As an account representative,

Canpbel | served as secretary to the branch manager and perforned
teller duties, including the filling out of forns used to nove
bank funds internally. The bank maintained a policy that
permtted the transfer of a custonmer's funds from one account to
another, or the application of a custoner's funds to an

out st andi ng | oan bal ance, in response to the custoner's tel ephone
request .

After receiving a conplaint froma custoner that funds had
mysteriously been withdrawn from his account, the bank di scovered
Canpbell's activities in converting custoner funds. The
gover nnent charged her with enbezzl enent and, at trial, presented
evi dence of nineteen transactions in which Canpbell had caused
funds to be transferred out of customers' accounts. Each such
transfer was either credited to Canpbell's account or applied to

anot her custoner's account to cover Some previous inproper,



Canpbel | -generated withdrawal. The evi dence showed that Canpbel
fraudulently withdrew the funds by falsifying information on the
bank's internal docunents, such as checki ng account and savi ngs
account deposit slips, bank charge slips, and savings w thdrawal
slips, toreflect that a custoner had nmade a tel ephone request
for a transfer of funds. |In each instance, Canpbell gave these
docunents to one of three different bank tellers, who routinely
processed them wi t hout question on the basis of the account
nunbers Canpbel | had suppli ed.

After the governnent presented its evidence, Canpbell noved
for a judgnent of acquittal, arguing that she did not have | awf ul
possession of the funds at issue and therefore could not be
convicted of enbezzlement. The district court reserved its
ruling until after Canpbell had presented her case, at which tine
the court denied her notion for acquittal, observing that
Canmpbel | had | awful possession of the funds by virtue of her
authority and power to nove the funds from one account to
another. The jury subsequently convicted Canpbell of
enbezzl enent, and this appeal ensued.

I
ANALYSI S
We review a district court's denial of a notion for judgnent

of acquittal de novo.! A notion for acquittal should be granted

1See United States v. Leed, 981 F.2d 202, 205 (5th Cir.
1993) (citing United States v. Sanchez, 961 F.2d 1169, 1173 (5th
Cr. 1992), cert. denied, 113 S .. 330 (1992)), cert. denied,
113 S. . 2971 (1993).




if the governnent fails to present sufficient proof to sustain a
jury verdict of guilt on the charge, albeit we reviewthe

evi dence supporting conviction in the light nost favorable to the
gover nnent . ?

The Suprene Court in More v. United States® defined

enbezzl enent as "the fraudul ent appropriation of property by a
person to whom such property has been intrusted, or into whose
hands it has lawfully cone."* Canpbell argues that the
governnent failed to prove a requisite elenent of the crine of
enbezzl enent, i.e., that she had | awful possession of the funds
involved in the transactions. Although Canpbell concedes that
she nmoved funds from custoner accounts to her own account, she
mai nt ai ns that her handling of these funds was not |awful because
the custoner had not approved of the transactions before Canpbel
caused themto be processed. Canpbell also stresses that she
cannot be found guilty of enbezzl enent because she did not
personal ly transfer the bank's funds, arguing that the tellers
invol ved in the transactions, and not Canpbell, processed the
transfers after Canpbell submtted the falsified docunents.

I n support of her position on appeal, Canpbell contends that

her activities were simlar to those of the defendant in United

2See United States v. Stone, 960 F.2d 426, 430-31 (5th Cir.
1992) (af firmance of conviction is proper if rational trier of
fact could have found that evidence established each essenti al
el enrent of offense beyond reasonabl e doubt).

316 S. Ct. 294 (1895).
4d. at 295.



States v. Sayklay® in which we held that Sayklay, the defendant

bookkeeper, had not enbezzled the bank's funds, even though the

facts clearly showed her willful msapplication of the bank's

funds. Through her bookkeeper position, Sayklay had access to
ot her bank enpl oyees' account nunbers, blank checks and a check-
encodi ng machi ne, which she used to falsify checks drawn on her
co-workers' accounts. Sayklay presented the fraudul ent checks to
a teller who gave her cash in return. |In reversing Sayklay's
conviction, we stated that although "defendant's position at the
bank aided her in her crinme, . . . it did not place her in |awful
possession of others' funds that she converted to her own use."®
We find that the facts in the instant case are clearly
di stingui shable fromthose in Sayklay and therefore concl ude that
Canpbell's argunents are without nmerit. Unlike the defendant in
Saykl ay, who could only mani pul ate the accounts through
fal sifying docunents, Canpbell had the authority to do directly
that which she elected to do indirectly through the unwitting
participation of the tellers whom Canpbel | interposed
unnecessarily. Thus she had constructive | egal control of the
funds that she caused to be noved from one account to the other.
I n Saykl ay we delineated a distinction between the funds that the
def endant bookkeeper m sappropriated and funds held by a bank
teller, observing that "[u]nlike funds in possession of a bank

president or a teller, the funds [that the defendant] stole were

°542 F.2d 942 (5th Gr. 1976).
61d. at 944.



not entrusted to her in any capacity whatever for the use and
benefit of the bank."” W noted as significant in Sayklay the
fact that the only way the defendant bookkeeper coul d get access
to the funds was by "unlawful neans."® Canpbell, however, as an
account representative who also perforned teller duties, was
endowed with authorized access to custoner accounts and bank
funds; she did not need the services of another teller to process
t he docunents required to convert the funds to her own use.
Canpbel | nevertheless insists that, as the proof presented
at trial showed that she did not convert the funds herself
directly but instead used other tellers to effect the conversion
of funds, she may not properly be convicted of enbezzl enent.
This is pure sophistry. Even though Canpbell did not personally
conduct the processing of the docunents that she falsified, she
neverthel ess had the authority to process them and nerely avoi ded
processi ng them personally by submtting themto the other
tellers - - clearly a superfluous step added unnecessarily by
Canmpbell. Her use of the other tellers as unknow ng tools (not
unli ke the bank's internal docunents, which also served as tools)
wi th which to advance her schenme and decrease her identifiable
i nkage to the transactions does not shield her fromcrim nal
liability for enbezzlenent. The fact remains that the bank
entrusted Canpbell with control and custody of its funds.

In rejecting Canpbell's reliance on Sayklay, we find instead

‘See id.
8See i d.



that Canpbel |'s machi nations nore closely parallel those we

considered in United States v. Ehrlich®. In Ehrlich, we found

that the defendant, a bank |loan clerk, was properly convicted of
enbezzl enent because she had been entrusted wth control and
constructive possession of funds in the bank's general | edger
accounts. ! W rejected that defendant's contention, as we do
Canpbell's, that her position was simlar to that of the

def endant in Sayklay, noting that in Ehrlich the defendant
routinely and lawfully noved funds between various bank accounts
t hrough the use of debit and credit slips. The government's
evidence in the instant case reflects that Canpbell had the
authority to transfer funds between custoner accounts and that
she routinely perforned these transfers.

Nevert hel ess, Canpbell argues that she had authority to
transfer the funds only after receiving a genui ne custoner
request, and that her m sappropriations were therefore
acconpl i shed without authority. This specious argunent is
unavai l i ng, however: All crines of enbezzl enent involve an
unl awful act at sonme point. W |look for authority emanating from
the bank, not fromits custoners, in considering this el ement of
enbezzl enent. The bank's vesting of Canpbell with control and

authority over the funds in the usual course of routine banking

9902 F.2d 327 (5th Gir. 1990), cert. den. 498 U.S. 1069
(1991) .

10See id. at 3209.

11See i d.



transacti ons gui des our determ nation here.

Li ke the defendant in Ehrlich, Canpbell had nore than nere
access to the instrunentalities necessary to convert bank funds
to her own use. Her position as account representative and part-
tinme teller gave Canpbell |awful access to custoner funds and
equally lawful authority and control to transfer funds. As the
nmoni es that Canpbell caused to be converted to her own use cane
fromfunds lawfully entrusted to her by the bank, her

enbezzl enent conviction was proper.

11
CONCLUSI ON

Canpbell's actions in causing the transfer of custoner funds
for her own benefit nore closely resenble the acts of the
defendant in Ehrlich than those of the defendant in Sayklay. W
t hus conclude that the district court did not err in denying
Canmpbell's nmotion for judgnment of acquittal on the enbezzl enent
charge. Her conviction on that charge is, therefore,

AFFI RVED.



