IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-11089

DAVI D WAYNE STOKER,
Peti ti oner- Appel | ant,

ver sus

WAYNE SCOTT, Director, Texas
Departnent of Crim nal Justice,
I nstitutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(92- Cv-148)

Cct ober 25, 1996
Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”

GARWOOD, Circuit Judge:

Petitioner-appell ant David Wayne Stoker (Stoker) appeals the
di sm ssal of his application for wit of habeas corpus chall engi ng
his Texas capital nurder conviction and death sentence. St oker
contends that the State failed to disclose certain evidence
favorable to Stoker in violation of its obligations under Brady v.

Maryland, 83 S.C. 1194 (1963), and that he received ineffective

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



assi stance of counsel at trial. W affirm

Facts and Proceedi ngs Bel ow

On June 23, 1987, Stoker was indicted by a grand jury convened
in Hale County, Texas, and charged with capital nurder in the
course of commtting and attenpting to conmmt a robbery in
connection with the Novenber 9, 1986, slaying of conveni ence store
clerk David Mannrique (Mnnrique). See Tex. Penal Code Ann. 8§
19.03(a)(2) (Vernon Supp. 1995).

The evidence adduced during the course of the October 1987
trial held in Plainview, Texas, so far as is relevant to the
present appeal, was as follows. On Novenber 9, 1986, G acie
Sanchez (Sanchez) reported for work at the Allsup’ s Convenience
Store in Hale Center, Texas, at approximately 5:50 a.m Upon
arriving, Sanchez noted that several custoners were waiting in the
store but were not being assisted with their purchases. Sanchez
entered the store and found that the cash register drawers were
open and all of the bills had been renoved. Shortly thereafter,
she noted that the back door to the store was open, and upon
entering the storeroomfound Mannrique, the night clerk, lying on
the floor in a pool of blood. Although Mannrique was apparently
still alive at the tinme that he was di scovered, he had only a weak
pulse and attenpts by nedical personnel to revive him were
unsuccessful . After being transported to the |ocal hospital,

Mannri que was pronounced dead at 7:08 a.m  The nedi cal exam ner



testified at trial that Mannrique had been shot twi ce in the back
and once at the top of the head, and that he died as a result of
t hese wounds. The only evidence found at the scene was three spent
.22 caliber shell casings retrieved fromthe storeroom fl oor.

In April 1987, Carey Todd (Todd), an associate of Stoker’s,
approached | ocal | awenforcenent officers claimng that he believed
that he could obtain possession of the weapon used to kil
Mannrique. Todd testified that he was told that |aw enforcenent
woul d be interested in seeing the weapon if he could obtainit. On
May 16, Todd obtained a .22 cal i ber Ruger automatic pistol claimng
to have received it from Stoker to assist Stoker in killing two
peopl e, Ronni e and Deborah Thonpson. Todd turned this weapon over
to Texas Departnent of Public Safety Oficer Caudie Hinkle
(Hi nkle). At that time, charges were filed against Todd for
unlawful ly carrying a weapon, although both Todd and Hi nkle
testified that these were shamcharges filed to protect Todd. Todd
al so assisted | aw enforcenent officers in recovering a fourth .22
cal i ber shell casing from Stoker’s car on May 18, 1987.1

WIlliamAl brecht (Al brecht), an FBI firearns exam ner, offered

testinony concerning the findings of his exam nation of the Ruger

. During the guilt/innocence phase of the trial, the jury heard
testinony indicating only that the fourth .22 caliber shell casing
had been recovered from Stoker’s car during an inventory search.
At the puni shnent phase of the trial, testinony was offered to show
that the inventory search was the result of Stoker’s arrest for
selling crystal nethanphetam ne to Todd during a “controlled buy”
set up by Todd in cooperation with | ocal |aw enforcenent officers.



pistol, the shell casings, and a bullet renoved from Mannrique’s
body during the autopsy. Albrecht testified that based upon his
m croscopi ¢ conpari son of markings | eft on the shell casings by the
firing pin, the four shell casings were fired by the Ruger pistol
“to the exclusion of every other firearm” Al brecht further
testified that he was unable to reach a positive conclusion
regardi ng whet her the bullet recovered fromthe deceased’ s body was
fired by the Ruger pistol due to the rapidly changing m croscopic
characteristics of the pistol’s barrel. However, he concl uded t hat
the bullet “was fired from a barrel of a weapon having rifling
characteristics t hat are consi st ent wth t he rifling

characteristics present in” the Ruger.

Peter J. Belcastro (Belcastro), an FBI fingerprint specialist,
testified that two fingerprints on the grips of the pistol when
conpared with a fingerprint card bearing Stoker’s prints “were nade
by one and the sanme person and could not have been nade by any
ot her.”

Ronni e Thonpson (Thonpson), a friend of Stoker’s, testified
that Stoker had told him before the murder was reported in the
medi a that he had “[k]illed that guy working at Allsup’s,” and that
he had descri bed to Thonpson that he had shot himtw ce in the back
and once in the head. Thonpson also testified that he had known
both Todd and Stoker to carry the Ruger pistol in the past.

Deborah Thonpson, Ronnie’s estranged wife, testified that Stoker

had also told her “that he had gotten in sone debt, and he needed



sone noney, and he killed the man in the Allsup’'s store,”
indicating that he had shot the nman three tines. She al so
identified that Ruger pistol as belonging to Stoker. Anot her
W t ness, Ronald Dean Hale (Hale), also indicated that he had seen
St oker in possession of the Ruger pistol, although he was unable to
recal |l just when.

The defense offered the testinony of Billy Wayne Reed (Reed),
a friend of Stoker’s at whose house Stoker had lived for a tine,
who stated he saw the Ruger pistol in Stoker’s possessi on between
Thanksgi ving and Christmas of 1986. Reed additionally testified
that two or three weeks after Stoker’s arrest, Todd had stated in
response to a question from Reed: “‘What have you heard, that I
set him|[Stoker] up? | did. | set himup to take a big fall.’”
Reed did not disclose this information to authorities prior to the
week of trial.

Danny St oker, Stoker’s brother, indicated that he had seen the
Ruger pistol in Stoker’s possession around the Christmas hol i days.
He further testified that Stoker had repaired the pistol in the
past for Todd.

Foll owi ng the presentation of evidence and sunmation in the
guilt/innocence phase of the trial, the jury found Stoker guilty of
capital nurder. During the course of its deliberations, the jury
sent only one witten query to the judge requesting that the
evidence submtted during trial be brought to the jury room and

asking, “is it possible tolearn the exact date the enpty cartridge



was found in David Stoker’s car?” The court sent the evidence to
the jury room and instructed the jury that it was bound by the
evidence received during trial with respect to the date that the
enpty shell casing was discovered in Stoker’s car.

At  the punishnent phase of the trial, the prosecution
presented testinony by eight |law enforcenent officials to the
effect that Stoker’s reputation in the comunity for being a
peacef ul , | aw-abiding citizen was Dbad. The prosecution
additionally offered the testinony of Dr. Janes P. Gigson
(Gigson), aforensic psychiatrist, regardi ng future dangerousness.
Gigson testified based upon a hypothetical tailored to the
prosecution’s version of the facts of the present case. Gigson
opined that an individual such as the one described in the
hypot hetical would “nost certainly present a continuing threat to
society,” citing the “col d-bl ooded” nature of the killing and the
apparent lack of renorse. G&Gigson further offered:

“Well, if you used the scale of, say, like one to ten

W t h one bei ng the psychopath that is only breaking m nor

rules, and as you nove up the scale where you have nore

serious robbery, rape, assaultive, on up to nurder, where

you have conplete disregard for another human being’'s

life, if you place that at ten, the person you descri be

woul d probably go over the scale, or past the ten mark.”
Gigson then concluded that the type of person described in the
hypot heti cal woul d conti nue the sane type of behavior in the future
regardless of his setting. On cross-exam nation, G&Gigson

acknowl edged that his conclusion was based purely on the

hypot hetical facts offered by the prosecution, and that he had



never exam ned Stoker, interviewed others acquainted with him or
i nvestigated his personal history.

Followng Gigson’s testinony, the defense noved for a
continuance in order to secure the appoi ntnent of a psychol ogi st or
psychiatrist to testify on Stoker’s behalf. The court denied the
nmotion for continuance and request for appoi nt nent of an expert on
the grounds that it had been advised at the pre-trial hearing that
the defense did not wish to have Stoker exam ned, and that nothing
had changed since that tinme to justify the defense’s delay in
| odging this request with the court. The only evidence offered by
the defense during the punishnment phase was the testinony of
Stoker’s nother, Jo Ann Stoker. She testified that she had
separated fromStoker’s father when St oker was si xteen, that Stoker
had quit school to work so that his brothers could continue their
education, and helped to care for his brothers and nother.?

Followng its deliberations, the jury returned affirmative
findings to the special issues submtted to them and Stoker’s
puni shment was assessed at death. On direct appeal, Stoker’s
conviction and sentence were affirnmed by the Texas Court of
Crim nal Appeals. Stoker v. State, 788 SSW2d 1 (Tex. Crim App.
1989), cert. denied, 111 S C. 371 (1990). The trial court
schedul ed Stoker’s execution to be carried out on August 15, 1991.

St oker, represented by new counsel, filed a Post-Conviction

2 Stoker did not testify at any phase of his trial. Nor did he
testify at any of the subsequent evidentiary hearings in the state
and federal courts.



Application for Wit of Habeas Corpus in the state trial court on
May 23, 1991, urging twenty-one points of error. The state filed
no response and the trial court nade no findings of fact or
conclusions of aw. On August 8, 1991, the Texas Court of Crim nal
Appeal s issued an order staying Stoker’s execution and renmandi ng
to the trial court for an evidentiary hearing on clains that: (1)
St oker had received i neffective assi stance of counsel at trial; (2)
the prosecution had failed to disclose that Todd had received the
di sm ssal of an unrel ated charge i n exchange for his testinony; (3)
the prosecution had failed to disclose that Todd and Deborah
Thonpson recei ved cash paynents as rewards for their assistance in
the Stoker’s prosecution; and (4) the prosecution had know ngly
used perjured testinony at trial. The trial court was directed to
enter findings and conclusions wth respect to these four
allegations and to “also enter any further findings of fact and
conclusions of law which it deens rel evant and appropriate to the
di sposition of applicant’s remaining seventeen allegations.” The
trial court held evidentiary hearings on Decenber 12, 1991, and
January 27, 1992. On March 6, 1992, the trial court issued its
ext ensi ve Fi ndi ngs of Fact and Concl usi ons of Law recomrendi ng t hat
all relief be denied. The Texas Court of Crimnal Appeals issued
an order on April 20, 1992, denying the Application for Wit of
Habeas Corpus. The court stated: “This Court has reviewed the
record. The findings of fact and concl usions of | aw entered by the

trial court are supported by the record and upon such basis the



relief sought is denied.”

On July 2, 1992, Stoker, represented by his sanme habeas
counsel, filed the instant Petition for Post-Conviction Wit of
Habeas Corpus and Application for Stay of Execution in the United
States District Court for the Northern District of Texas, Lubbock
Division. Stoker’s stay request was granted, and an order issued
referring the matter to a nmgistrate judge. Stoker filed an
anended habeas petition in Cctober 1992. On February 1, 1993, an
evidentiary hearing was set for March 24, 1993, but was postponed
on Stoker’s notion. The evidentiary hearing was eventually held
Cctober 19 and 20, 1993, before the magistrate judge. On July 11
1994, the nagistrate judge filed his report with the district court
recomending that all relief be denied and the petition dism ssed
with prejudice. After being granted extensions, Stoker filed
objections to the nagi strate judge’s report on Septenber 23, 1994.
On Cctober 19, 1994, the district court entered an order reciting
that it had considered Stoker’s objections and, on de novo review
of the record, approved and adopted the nmagistrate judge’'s
findi ngs, conclusions, and recommendation. The court denied all
relief and dism ssed the petition with prejudice. A notion to
alter or anend the judgnent was subsequently denied. The district
court issued a certificate of probable cause on Decenber 5, 1994.

Di scussi on
Brady | ssues

It is a basic and well-established proposition that the



prosecution’s suppression of evidence favorable to the accused
violates the Due Process Clause if it is material to either guilt
or puni shnent. Brady, 83 S.Ct. at 1196-97. The prosecution’s
constitutional duty not to suppress enbraces both excul patory and
I npeachnment evi dence. United States v. Bagley, 105 S. . 3375
3380 (1985). The promse of a reward, a nore favorable
di sposition of pending crimnal charges, or other inducenents in
order to secure the testinony of a witness goes to that witness’s
credibility, and therefore triggers the prosecution’s duty to
di scl ose under Brady. See Gglio v. United States, 92 S.C. 763
(1972) (prom se of nonprosecution); Kopycinski v. Scott, 64 F.3d
223 (5th Cr. 1995) (paynent of $1000 Cri mestoppers reward); Bl ack
v. Collins, 962 F.2d 394 (5th Cr.)(reduced pl ea agreenent), cert.
denied, 112 S. C. 2983 (1992).

O course, a new trial is required only if the evidence is
material. As the Suprene Court recently explained, “[t]he question
is not whether the defendant would nore likely than not have
received a different verdict with the evidence, but whether inits
absence he received a fair trial, understood as a trial resulting
in a verdict worthy of confidence.” Kyles v. Witley, 115 S C.
1555, 1566 (1995). For this purpose, the cunmul ative effect of al
Brady violations is to be evaluated. Kyles at 1569.

St oker asserts that the prosecution failed to conply withits
obligations under Brady by failing to disclose (1) the dismssal

of pending drug possession charges against Todd in a neighboring

10



county in exchange for his testinony; and (2) the paynent of a
$1000 Crimestoppers reward to Todd and Deborah Thonpson.

A Di sm ssal of Pendi ng Drug Charges Agai nst Todd

At the pretrial hearing of August 31, 1987, the state district
court specifically instructed the district attorney to provide
defense counsel with the crimnal records of any prospective
W t nesses including convictions for felonies or crinmes involving
moral turpitude as well as any charges pending against such
W tnesses at that tinme. The prosecution submtted to the defense
a crimnal history report on Todd prepared by the Texas Depart nent
of Public Safety dated Decenber 10, 1986. The nobst recent entry on
this crimnal history report was a Novenber 23, 1986, arrest by the
Amarillo, Texas, Police Departnent for wunlawfully carrying a
weapon. However, Stoker submtted to the state habeas court the
i ncident report prepared by the arresting officer which reflected
that Todd had not only been arrested for unlawfully carrying a
weapon, but also for possession of anphetam nes and marihuana
di scovered during an inventory search of Todd s vehicle. Stoker
al so introduced a copy of the Potter County, Texas, crimnal
conpl ai nt dat ed Novenber 24, 1986, chargi ng Todd wi th possessi on of
a control |l ed substance. This charge did not appear on the cri m nal
history report submtted to the defense. St oker additionally
submtted the Potter County district attorney’ s announcenent of
February 27, 1987, that he was ready to proceed to trial in Todd s

case, a letter from Todd's attorney Thomas Paige Brittain

11



(Brittain) to the Potter County court indicating that he
represented Todd, and a notion filed on August 31, 1987, by Potter
County assistant district attorney Ebelardo Lopez (Lopez)
requesting that the charge be dism ssed because “[t]he State is
unable to connect beyond a reasonable doubt the controlled
substance to this Defendant.”

St oker mai ntains that the prosecution failed to disclose that
the drug charge then pending against Todd in Potter County was
di sm ssed in exchange for Todd s testinony against Stoker. The
state habeas court entered the follow ng findings of fact in this
respect:

“36. Applicant’s fifteenth claim in which he
alleges that the State failed to reveal that
Carey Todd had been granted a dism ssal of a
felony drug charge in Potter County in
exchange for his assistance in the case, was
the subject of a postconviction evidentiary
heari ng. Based on the evidentiary hearing
testinony, this court finds that the record
does not support applicant’s contention that
the Potter County drug charge against Carey
Todd was dismssed in exchange for his
testi nony agai nst applicant.

37. In response to applicant’s fifteenth
all egation, Ebelardo Lopez, Potter County
assistant district attorney in 1987, testified
at t he evi dentiary heari ng t hat t he
out standi ng Potter County drug charge agai nst
Carey Todd was dism ssed because there was
insufficient evidence to prosecute. The
di sm ssal notion shows the case was di sm ssed
for insufficient evidence and the dismssa
was granted by Naomi Harney on the 31st day of
August, 1987. Randall Sins, first assistant
Potter County district attorney, testified
that his judgnent as a prosecutor would have
led himto dismss the Potter County charge
agai nst Todd because the evidence was

12



insufficient to link Todd to the drugs found.

This court finds the testinony and expl anati on

by M. Lopez and M. Sins for the dism ssal of

the Potter County drug charge against Carey

Todd to be credible. The court further finds

that M. Lopez was aware that M. Todd was a

wtness in the case against applicant in

Pl ai nview. The applicant and his counsel at

trial were aware of the pending charges as

evidenced by the pretrial hearing of August

31, 1987.”
The magi strate judge found there was anple evidence in the record
tojustify these findings, and therefore applied the presunption of
correctness provided for under 28 U . S.C. 8§ 2254(d). O course, we
are bound to apply the presunption of correctness to such state
findings unless it is established that one of the exceptions to
section 2254(d) applies. Summer v. Mata, 101 S.C. 764 (1981).

St oker argues that we should not apply the presunption of
correctness to the state habeas court’s findings because they are
not fairly supported by the record.? See section 2254(d)(8).
St oker points to the testinony of Thomas Page Brittain (Brittain),
the attorney who represented Todd on the drug charge in Potter
County. Brittain testified that he told Potter County prosecutors
that his client had information about the Hale County crinme, and

that he did so in the hope that his client would receive “sone kind

of consideration in his treatnent . . . in the case in Potter

3 St oker al so contends that the state habeas court’s findings
are not entitled to the presunption of correctness because the
state habeas court applied an erroneous |egal standard, thereby
rendering the fact finding procedure inadequate “to afford a ful
and fair hearing.” 28 U S. C 2254(d)(2). Stoker’s claimin this
regard is patently unneritorious, and is rejected.

13



County.”* Stoker also enphasizes the notation in Todd's file in
the Potter County district attorney’'s office stating “D sm ssed:
this [defendant] hel ped Terry MEachern (296-5229) D.A solve a
mur der case.” The affidavit of Virginia Lindsay (Lindsay), an
attorney assisting in the investigation of Stoker’s habeas cl ai ns,
indicates that fornmer Potter County assistant district attorney
Ebel ardo Lopez (Lopez) reviewed Todd' s file in her presence, and
that he held up a nessage slip indicating that he had received a
call fromTerry McEachern on April 20 regarding Carey Todd.® There
was apparently an additional notation in Lopez’s handwiting
stating, “[c]alled Terry.” Lopez, who was by then a state district
judge, also submtted an affidavit indicating only that the
t el ephone slip had contained the nanmes Terry MEachern and Carey
Todd. However, the tel ephone slip itself subsequently di sappeared,
and therefore was not produced. Based on this evidence, Stoker
asserts that the Hale County district attorney conmmunicated with
the Potter County district attorney’'s office regarding Todd s

case.® The state habeas court found that Lopez knew t hat Todd was

4 However, when asked whether the information influenced the
Potter County district attorney’ s decision to dism ss the charge,
Brittain replied: “lI don’t know exactly what influenced them no,
sir. |—+ assuned that that was what influenced them yes.”

5 Terry McEachern was the district attorney for Hal e and Swi sher
Counties, and was the prosecutor in Stoker’'s trial.

6 In his reply brief, Stoker nentions the testinony of his
cousin, Gale Keiser. At the federal evidentiary hearing bel ow,
Kei ser testified that she heard Ronni e Thonpson state that “[t] he
reason why [Todd] was helping to set [Stoker] up is because they
were going to drop sone charges in Amarill o against him” Keiser’s

14



a wtness in the Stoker nurder case. Neverthel ess, the state
habeas court rejected Stoker’s argunent that the drug charge
agai nst Todd was dism ssed in exchange for his testinony against
St oker.

We note that there is additional evidence in the record of the
state habeas hearing that bears on the dismssal of the Potter
County drug charge. Lopez testified that the reason that the
Potter County drug charge was dropped was because the State was
unable to connect the controlled substance to Todd beyond a
reasonabl e doubt; that he had not dism ssed the case at the request
of McEachern; and that McEachern never asked himto do so. Randal
Sins (Sinms), an assistant district attorney for Potter County,
testified that he had no know edge of MEachern’s “intervening in

that case,” and that if there were insufficient evidence to connect
a defendant to the drugs, such a charge would be dism ssed by his
office. MEachern additionally testified at the state evidentiary
hearing that he did not discuss with the Potter County district
attorney “the possibility of him dism ssing any charge against
Carey Todd in Potter County in return for his testinony in Hale
County,” and that he nade no promse to Todd that the charges

against him would be dismssed in exchange for his testinony

agai nst Stoker and knew of no one who did. Todd hinself testified

affidavit submtted at the state evidentiary hearing simlarly
i ndi cat ed Ronni e Thonpson told her “that Carey Todd told himthat
he was setting David up so that Carey could stay out of jail on a
charge in Randall County.”

15



that all he knew about the drug charge was that his “attorney took

care of it,” and answered “no” when asked by MEachern if he was
prom sed assistance in getting the charge dropped. Todd further
testified he had no know edge that MEachern knew about the
Amarill o case, and that MEachern never told himor anyone he knew
t hat he (McEachern) “coul d assist in getting any charges dropped or
anything |ike that about any Amarillo cases.” Finally, Brittain,
who represented Todd on the Potter County charge, indicated that he
knew of no involvenent by MEachern, or by his staff, or by any
Hal e or Swi sher County | aw enforcenent officer, in the dismssal,
t hat he had not tal ked about the dism ssal with McEachern, and t hat
he had no reason to question the reason for the di sm ssal given by
Lopez in the notion submtted to the Potter County court.

Wiile there is conflicting evidence in the record, “[t]he
determ nation whether the record fairly supports a state court
finding requires a high neasure of deference.” Janes v. Witl ey,
39 F.3d 607, 610 (5th Cr. 1994), cert. denied, 115 S.C. 1704
(1995). “Mere disagreenent with a state court finding does not
entitle a federal court to overturn it.” [Id. The state habeas
court specifically credited Lopez’s testinony as to the reason for
the dismssal. See Self v. Collins, 973 F.2d 1198, 1214 (5th Cr
1992) (“*8§8 2254(d) gives federal habeas courts no license to
redetermine credibility of wtnesses whose deneanor has been

observed by the state trial court, but not by them’”)(quoting

Marshal | v. Lonberger, 103 S.Ct. 843, 851 (1983), cert. denied, 113

16



S.C. 1613 (1993). There was substantial testinony of record by
McEachern, Lopez, and Todd as to the absence of any such agreenent,
and Brittain also testified that he was aware of no agreenent to
this end. The foregoing evidence |eads us to conclude that the
state habeas court’s finding that there was no agreenent that the
Potter County drug charge would be dism ssed in exchange for
Todd’ s testinony is fairly and adequately supported by the record,
and is therefore entitled to section 2254's presunption of
correctness. |In the absence of any such agreenent, Todd s Brady
claimfails.’
B. Cri mest oppers Reward
St oker al so argues that the district court erred in rejecting
his contention that the prosecution failed to disclose the fact
that Todd and Deborah Thonpson received a $1,000 reward for their
testinony against Stoker. In this regard, the state habeas court
made the foll ow ng findings:
“38. Applicant’s sixteenth claim that the State
failed to disclose that wtnesses Deborah
Thonpson and Carey Todd recei ved cash paynents
as rewards for their testinony against him
was addr essed in t he post convi ction
evidentiary hearing. Based on the record of

that hearing, the court finds no credible
evi dence that either Todd or Thonpson recei ved

! W do find, however, that the state habeas court’s finding
that prior to or at trial Stoker and his counsel were aware of the
pendi ng drug charge against Todd is not supported by the record.
Nonet hel ess, this does not underm ne our conclusion that no Brady
vi ol ati on has been proven. The failure to disclose the pending
drug charge woul d be material on the facts of the present case only
if it were proven that there was sone character of prom se of
favorabl e treatnent in exchange for Todd' s testinony.
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39.

40.

the Crimestoppers reward i n exchange for their
testi nony agai nst David Stoker.

Shortly after the nurder, the convenience
store which enployed victim David Mannri que,
posted a $1000 reward for information |eading
to the arrest and conviction of t he
perpetrator. The offer was placed wth Hal e
Cent er Cri mest oppers. Cl aude Burnett,
Crimestoppers Director, testified that after
the conclusion of applicant’s trial, on
Cct ober 27, 1987, he received a tel ephone call
to deposit the Crinestoppers noney into the
Hal e County Bank. He had no know edge to whom
t he noney was paid. Tal madge Todd, Carey
Todd’s father, testified that he wired $1000
to his son in Honey Grove, Texas, where Carey
nmoved after the trial because he feared for
his life. Carey Todd testified that after the
trial, on Novenmber 11, 1987, he received $1000
in Crinmestopper’s noney, and $300 from the
Swi sher County Police Departnent to help him
move to Honey Grove. He and Debbi e Thonpson
split the $1000. Todd never spoke with the
Hal e Center Police Departnment concerning the
case. He further testified that District
Attorney Terry MEachern never offered him
anyt hing, and that he had no know edge that he
woul d be paid a Crinestopper’s reward until
the trial was over. Riley Rogers testified
that Terry McEachern and the (Hal e and Swi sher
Count y) district attorney’s office has
‘nothing to do° wth Crinestoppers or the
Crime Line. Riley Rogers is the county
attorney’s investigator for Sw sher County,
Texas.

This court specifically finds that neither the
district attorney’s office for Hale and
Swi sher counties nor Terry McEachern, district
attorney for those counties, were in any way
involved with Crine Line, Crinestoppers, or
ot herwi se had anything to do with awardi ng t he
reward recei ved by Deborah Thonpson and Carey
Todd after the conclusion of Stoker’s trial
for information they provided |eading to the
arrest and conviction of applicant David

St oker. No request was nade for the reward
until after the trial. The reward was for
evidence leading to conviction. No prom se

18



was made to Carey Todd or Deborah Thonpson
that they would receive a reward for their
testinony.” (I'nternal record citations
omtted).

St oker mai ntains that these findings are not fairly supported
by the record, and therefore are not entitled to a presunption of
correctness. Stoker first argues that there is evidence that Todd
and Deborah Thonpson told several other w tnesses that they had
been prom sed noney in exchange for their cooperation in the case.
Todd cites the trial testinony of Wayne Reed i n which he indicated
t hat Deborah Thonpson had told hi mthat Todd had been of f ered noney
in exchange for the Ruger pistol. O course, this provides no
evidentiary support for the existence of any prom se to pay Todd or
Deborah Thonpson for their testinony at trial. Stoker also cites
the affidavit of Virginia Lindsay submtted at the state habeas
heari ng about her Novenber 6, 1991, interview with Todd regarding
the Crinestoppers reward. Lindsay states in this affidavit that
Todd “said Terry MEachern had offered him and Debbi e Thonpson
$1,000 for their testinmony. He also said that when they got the
money, they split it fifty-fifty, and that they were told about the

noney before they testified.?

8 St oker also cites the testinony of his cousin, Gale Keiser, at
the federal evidentiary hearing. In response to a question
regar di ng whet her Ronni e Thonpson had told her that Todd was being
paid for his testinony, Keiser replied: “He said that it was a
setup, that they were setting David up and that Kerry (sic) was
being paid.” Keiser offered a simlar statenent in her affidavit
at the state evidentiary hearing stating “Ronnie said [Todd and
Deborah Thonpson] were getting noney, and both expected to get a
reward for what they were doing.”
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Stoker additionally enphasizes the reluctance of the
prosecution wtnesses to discuss the circunstances surroundi ng the
paynment of the reward noney and their sonetines contradictory
statenents.® Indeed, the nmmgistrate judge bel ow observed that
“[1]t certainly appears there were prosecution wtnesses at the
State Evidentiary Hearing who were, to put it generously, reluctant
to discuss the circunstances surroundi ng the paynent of the Crine
St oppers reward.” Nonet hel ess, the nmmgistrate judge properly
concluded that “whatever suspicion mght be engendered by the
stubborn recalcitrance of certain witnesses to testify accurately
and fully about the procedures and post trial events involving the

Crime Stoppers paynent is not evidence that paynent was made in the

o Ri chard Cordell (Cordell), the chief of police for Hal e Center
in 1986 and 1987, testified that at the tinme of the Mannrique
mur der Hal e Center did not have its own Crinmestoppers program that
Crimestoppers was run through the Plainview, Hale County Crine
Line, and that it was not adm nistered by the Hale Center Police
Depart nment .

Ri |l ey Rogers (Rogers), who had worked as an investigator for
the Hal e and Swi sher County District Attorney, testified initially
at the state habeas hearing that he had no involvenent wth
Crimestoppers and that he knew of no rewards paid in connection
with the Mannrique case. However, Stoker’s counsel subpoenaed a
bank draft issued by the First National Bank of Hale Center,
payable to Crine Line, and bearing Rogers’ signature. At the
continuation of the state evidentiary hearing on January 27, 1992,
Rogers agreed with the prosecutor that it was possible that he had
received the $1000 and transferred it to Tal madge Todd after the
trial. However, he also then testified that he had no know edge of
any noni es being promsed to Carey Todd i n exchange for testinony.

Cl aude Burnett (Burnett), a local businessman, testified at
the state evidentiary hearing that he had hel ped organi ze the Hal e
Center Crine Line, that a reward had been offered in connection
with the Mannri que case, and that he believed that he had di scussed
paynment of the reward with Cordell as chief of police, although he
expressed sone uncertainty on this point.
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fashion as alleged by Stoker.”

Todd acknowl edged at the state evidentiary hearing that he had
recei ved $1000 from Cri nestoppers and that he had split the reward
money w th Deborah Thonpson. In response to questioning, Todd
i ndi cated that neither McEachern nor any | aw enforcenent personnel
had promsed to give him noney in exchange for his testinony.
Al t hough Todd initially stated he did not know when he becane aware
of the Crinestoppers reward noney, he later testified in response
toan inquiry fromthe court that he did not know he would be paid
a reward until after the trial. MEachern also testified that as
a general matter “[wje don’'t pay county taxpayer’s (sic) nonies,
you know, to people to get up on the stand to testify,” and that he
did not even | earn of the paynent of the Crinestoppers reward unti l
shortly before the state evidentiary hearing.

We find fair and adequate support in the record for the state
habeas court’s findings, and therefore nust accord them the
presunption of correctness that they are due. Cearly the state
habeas court’s finding that there was no prom sed paynent of a
reward in exchange for testinony rests upon its assessnent of the
credibility of the witnesses before it, and we are not enpowered to
second- guess such determ nations. See Self, 973 F.2d at 1214
(“*Wen . . . atrial court fails to render express findings on
credibility but makes a ruling that depends upon an inplicit
determnation that credits one wtness's testinony as being

truthful, or inplicitly discredits another’s, such determ nations
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are entitled to the sane presunption of correctness that they would
have been accorded had t hey been made explicitly”)(quoting Lavernia
v. Lynaugh, 845 F.2d 493, 500 (5th Cr. 1988)). Ther ef or e,
St oker’ s second Brady claimnust also fail.
1. Ineffective Assistance of Counsel

In reviewing a habeas petitioner’s claim for ineffective
assi stance of counsel, the state habeas court’s findings of
historic fact are entitled to a presunption of correctness under 28
US C 8§ 2254(d), but the deficient performance and prejudice
conponents of the Strickland standard are m xed questions of |aw
and fact which nust be reviewed de novo. Anmps v. Scott, 61 F.3d
333, 348 (5th Cir.), cert. denied, 116 S.C. 557 (1995).

In order to obtain habeas relief based upon a claim of
i neffective assistance of counsel, a petitioner nust denonstrate
that (1) counsel’s performance was deficient and (2) that counsel’s
deficient performance prejudiced the defendant. Strickland v.
Washi ngton, 104 S. . 2052, 2064 (1984). To denonstrate that
counsel s performance was deficient, the petitioner nust show that
counsel’s performance fell below an objective standard of
r easonabl eness. ld. at 2064-65. There exists a “strong
presunption that counsel’s conduct falls within the w de range of
reasonabl e professional assistance.” 1d. at 2065. The prejudice
conponent of the Strickland standard will be satisfied only if

“there is a reasonable probability that, but for counsel’s
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unpr of essional error, the result of the proceedi ng woul d have been
different.” ld. at 2068. “A reasonable probability is a
probability sufficient to underm ne the confidence in the outcone.”
ld. As the Strickland standard i s conjunctive, a court may di spose
of an ineffective assistance of counsel claim based upon the
petitioner’s failure to satisfy either prong of the test. Anps, 61
F.3d at 348.
A Failure to Introduce Evidence That Car in
Which Fourth Shell Casing Found Purchased
Several Months After the Murder
St oker argues that his trial counsel provided constitutionally
i neffective assi stance because he failed to i ntroduce evi dence t hat
the car fromwhich the fourth enpty shell casing was retrieved on
May 18, 1987, had been purchased in April 1987, sone six nonths
after the nurder. Ron Felty (Felty), Stoker’s trial counsel,
acknowl edged at the state evidentiary hearing that he was aware

that Stoker had not then owned the car “all that long,” and that
Felty had failed to introduce this evidence at trial (there was no
trial evidence whatever as to even approxi mately how |l ong prior to
May 18, 1987, Stoker had had the car). Stoker urges that this
pi ece of evidence was crucial to his defense based on the fact that
the jury’s note to the trial court specifically inquired as to the
exact date that the shell casing was found in Stoker’'s car.

The magi strate judge rejected this claim reasoning:

“There was no evidence of a credible nature indicating

the shell casings found in the autonobile were fired from
the nurder weapon at the nonent of the murder. It was
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sinply evidence there were shell casings in the Stoker

vehi cl e i ndi cating that Stoker or soneone associated with

him had fired the weapon, and the shell casings had

dropped in the car. It was not crucial evidence. It was

si nply anot her circunstance of Stoker’s possession of the

weapon. Even if the car had only been purchased a day

before Stoker was arrested, it still would be adm ssible

and rel evant evidence having the sanme inpact. This is

really a frivolous claim”
We are inclined to agree. Even assum ng arguendo that the failure
to introduce this evidence constituted deficient perfornmance,
St oker sinply cannot establish any “reasonabl e probability” that
but for Felty's failure to introduce evidence that the car had only
recently been purchased the outconme woul d have been different. As
the magistrate judge properly observed, this was sinply another
pi ece of evidence connecting Stoker to the nurder weapon. And, it
was essentially undisputed that Stoker had been in possession of
the gun at | east on several occasions after the nurder and several
mont hs before April 1987, includi ng Novenber and Decenber 1986. W

concl ude that Stoker fails to establish prejudice under Strickl and.

B. Failure to Present Additional M tigating
Evi dence

St oker additionally contends that he recei ved constitutionally
i neffective assistance at trial because Felty failed to adequately
i nvestigate and present evidence in mtigation at the puni shnent
phase of the trial. |In particular, Stoker cites the testinony of
his cousin, Gale Keiser, regarding Stoker’s caring relationship
wth his younger siblings and his nother, his aid to his

grandnot her after she suffered a stroke, and his advice and confort
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to Kei ser when she encountered marital difficulties. Stoker also
points to the affidavits of fornmer enployers and co-workers to the
effect that Stoker was a good worker and did not use drugs or
al cohol on the job. This evidence is cunulative of the testinony
presented by his nother during the puni shnent phase of the trial.
In light of the “strong presunption that counsel’s conduct falls
within the w de range of reasonabl e professional assistance,”
Strickland, 104 S.Ct. at 2065, we cannot say that Felty’'s failure
to offer this evidence satisfies the deficient performance prong of
Stri ckl and. Nor is the requisite prejudice shown. There is no
reasonabl e probability of a different result had these w tnesses

been cal |l ed. 1°

10 Wth respect to Stoker’s claimthat he received ineffective
assistance due to Felty's failure to conduct a reasonable
sentenci ng i nvestigation, the state habeas court specifically found
as follows:

“29. This court finds that counsel Ron Felty

conducted a reasonable investigation. He
interviewed those nenbers of applicant’s
famly who were willing to cooperate wth

applicant’s defense, and foll owed any w tness
| eads provided by applicant and his famly.
Addi tional information, which applicant now
contends should have been used to underm ne
testinony of the state’s wtnesses renmained
undi scl osed for tactical reasons.”

The evi dence adequat el y supports the underlying facts so found, and
we agree that on such findings the investigation was not
constitutionally deficient. Furthernore, as noted above, the
evi dence to be thus produced was nerely cunul ati ve of the testinony
offered by Stoker’s nother, and Stoker was not prejudiced by the
failure toinvestigate further. There is no reasonable probability
of a different result had such further investigation been
undert aken.
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St oker al so urges that Felty shoul d have i ntroduced copi es of
his Arny records, sone of which contained positive eval uations.
However, these records also reflected that Stoker was given an
early discharge, albeit an honorable one, due to an alcohol
problem Felty, a local practitioner and fornmer district attorney
who had extensive experience before Hale County juries, testified:
“iIf we showed a continuing use of narcotics, alcohol use as the
reason for being taken out of the mlitary, that would not, you
know, go over with a Hale County jury. A Hale County jury is

tougher than an old billy. As we have previously observed,
“failure to present mtigating evidence ‘if based on an inforned
and reasoned practical judgnent, is well wthin the range of
practical choices not to be second-guessed.’” WI kerson v. Col |ins,
950 F.2d 1054, 1065 (5th Cr. 1992)(quoting Mattheson v. King, 751
F.2d 1432, 1441 (5th CGr. 1985)), cert. denied, 113 S. C. 3035
(1993). Again, Stoker fails to overcone the strong presunption
that this tactical decision was reasonabl e under the circunstances,
and therefore fails to satisfy the deficient performance prong of
Strickl and.

Furt hernore, Stoker has failed to show that either the
testinony cited above or the nentioned records constitute “evidence
of sufficient quality and force” which “if introduced, woul d have
more |ikely than not persuaded the jury that the death penalty was

unwarranted.” Mann v. Scott, 41 F.3d 968, 984 (5th Cr. 1994),

cert. denied, 115 S. C. 1977 (1995). Therefore, Stoker also fails
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to satisfy the prejudice prong of Strickland.

St oker further asserts that Felty erroneously understood Texas
law to preclude the presentation of any mtigating evidence during
the puni shnent phase of a capital trial. Stoker relies for this
argunent upon Felty's statenent at the state evidentiary hearing
that the “death penalty statute did not provide, basically, for

instruction regarding mtigating evidence for a jury to consider.

And the way | interpret the cases, that type of evidence was not
adm ssi ble.” However, this isolated fragnent has been renoved from
its proper context. When viewed in its full surroundings, this

statenent reflects a nore limted neaning:

“Q | had asked you about the evidence of abuse in
t he sentenci ng phase, and you sai d you t hought
it was not adm ssible under the statute at
that tine.

Correct.

What did you nean by that?

That the death penalty statute did not
provi de, basically, for instruction regarding
mtigating evidence for a jury to consider.
And the way | interpret the cases, that type
of evidence was not adm ssible.”

>Qx»

The phrase “that type of evidence” refers only to evidence of past
acts of abuse conmtted against Stoker, not to all mtigating
evi dence. | ndeed, the fact that Felty offered the testinony of
Stoker’s nother in mtigation clearly refutes Stoker’'s present

claimthat Felty understood Texas lawto preclude the presentation

of any mitigating evidence during the punishnent phase. !

1 Although Felty was in error as to the admissibility of
evi dence of abuse under the Texas capital sentencing schene at the

27



C. Failure to Procure Mental Health Expert to
Rebut Dr. Gigson’s Testinony

Lastly, Stoker submts that his trial counsel rendered
constitutionally ineffective assistance for failing to procure a
defense nental health expert to rebut the testinony of Dr. Gigson
regarding future dangerousness at the sentencing phase of the
trial.?

Stoker argues that Felty's failure to rebut Gigson’s

testi nony cannot be consi dered reasonable trial strategy as it was

tinme, see, e.g., May v. Collins, 904 F.2d 228, 232 (5th Gr.
1990) (i ndicating that “[h]ad [defendant] offered evidence of his
abusive childhood and his resultant neurol ogical danage, it is
quite clear under Texas law that evidence would have been
adm ssible”), cert. denied, 111 S. C. 770 (1991), he was correct
regarding the availability of an instruction as this case was tried
in 1987 before Penry v. Lynaugh, 109 S.C. 2934 (1989). However,
St oker does not argue in his brief before this Court that he
recei ved i neffective assistance of counsel due to Felty's failure
to present evidence of past abuse, and this issue is therefore
wai ved. Nor does the record show avail abl e evi dence of abuse such
that had it been introduced there is any reasonabl e probability of
a different result. Furthernore, Felty testified several tines
during the course of these proceedings that neither Stoker nor his
famly ever told himof any abuse. Mreover, Felty stated in his
af fidavit of August 28, 1991, that he woul d not have presented such
evidence to the jury as he believed it would have been an
aggravating factor and woul d have bol stered the State’s case on the
future dangerousness issue. Counsel is not constitutionally
deficient for failing to foresee Penry. See May at 234. Even if
this claim had been properly presented on appeal, we would have
rejected it as failing both prongs of the Strickland test. See,
e.g., Andrews v. Collins, 21 F.3d 612, 623-25 (5th Gr. 1994).

12 There is no dispute between the parties that Felty was nade
aware during the pretrial hearing of the State’s intention to cal
Grigson as an expert witness at the punishnment phase of the trial,
and that Felty elected not to request the appointnent of a defense
expert at that tine.
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based upon an erroneous understanding of the law. |In support of
this argunent, Stoker maintains that Felty m sunderstood the Texas
capital sentencing schene and declined to engage an expert based on
the erroneous belief that information contained in the expert’s
report mght open the door to the adm ssion of otherw se
i nadm ssi bl e evi dence of extraneous unadj udi cated offenses at the
puni shment phase by the prosecution. |In fact, Texas permts the
i ntroduction of any rel evant evi dence during the puni shnent phase,
i ncl udi ng extraneous unadj udi cated of fenses. See Powell v. State,
898 S.W2d 821, 830 (Tex. Crim App. 1994), cert. denied, 116 S. Ct

524 (1995). However, Stoker’s factual assertionin this respect is
contradicted by Felty's testinony at the evidentiary hearing

bel ow. ¥ The district court concluded, and we agree, that Felty

13 At the evidentiary hearing, Felty testified:

“Q One of the reasons that you decided not to
call a nental health expert was because of
your fear that evidence of these other crines
would conme in, is that right?

A Yes, sir.

Q Were you aware of the fact that wunder the
Sent enci ng St at ut e—Pardon ne, under the Death
Penalty Statute, that in the sentenci ng phase
of a capital case, just about anything can
conme in?

A Anyt hi ng. It’s just an open, it’s an open
bal | gane.

Q Al right. Al nost w de open?

A Yes.

Q Were you aware of the fact that had the
prosecution decided, decided to put in this
evi dence about these prior cases, they could
have done it anyway?

A Yes, sir. The sane thing about the deal up in

Randal | County.
Ri ght .
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made a strategic decision not to have his client examned by a
court - appoi nted psychol ogi st or psychi atri st because the exam ni ng
expert m ght uncover evidence with regard to other crines for which
St oker was being investigated. Wile Felty was aware that
ext raneous of fenses were adm ssi bl e duri ng the puni shnment phase, he
made t he strategic decision not to have his client exam ned because
he feared that his own expert mght provide the State wth
additional information linking his client to those crines when

subj ected to cross-exam nation.

A The quote “suspected hom cide” up there.

Q So this trial strategy not to call a nenta
health expert, not calling himwouldn't have
made any difference, because if the State
wanted to put it in, it would have gone in

anyway ?

A Yes, sir.

Q You didn’t get M. Stoker exam ned because, in
response to the question put by counsel, you
beli eve that the prosecuti on woul d have access
to that information, is that right?

A They woul d have subpoenaed him”

14 At the federal evidentiary hearing, Sam Ogan (Qgan), a
crimnal defense attorney offered by Stoker, testified based upon
a hypothetical tailored to the facts of this case regarding the
need for expert psychiatric testinony. The hypothetical asked Ogan
to assune that he was aware his client was suspected of “possible

hom ci des and drug activities.” Qgan replied: “Wll, | would say
t hat based on the hypothetical, it m ght be reasonable not to put
a psychol ogi st or a psychiatrist who has exam ned the client on the
stand, | nean, assumng damaging information in the doctor’s
report. If, generally under the law, if the psychol ogist or
psychiatrist testifies, then the State would be privy to the report
that he nmade.” Al t hough Ogan went on to say that he did not

believe it was reasonable not to have the client examned at all,
St oker conplains here of the failure to put on expert testinony to
rebut Grigson, not of the failure to have hi mexamned in the first
pl ace. So Stoker’s own wtness in fact validated the
reasonabl eness of Felty' s strategy. See also Schneider v. Lynaugh,
835 F.2d 570, 576-77 (5th Cr.)(State’s use of testinony by
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I n any event, the expert psychol ogi cal testinony which Stoker
of fered during the course of the habeas proceedings sinply fails to
denonstrate prejudice. Dr. Linda Foss (Foss), a clinical

psychol ogi st, found based on her exam nation that Stoker possessed

psychiatrist appointed to exam ne defendant for conpetency at
def endant’ s request to rebut other psychiatric evidence offered by
def endant during puni shnent phase did not violate Fifth Arendnent
despite absence of Mranda warning because defendant put nental
state in issue), cert. denied, 109 S.Ct. 87 (1988); see also Soria
v. State, 1996 W. 514830, at *4-10 (Tex. Cim App. Sept. 11
1996) (def endant constructively places hinself on stand when he
presents psychiatric testinony waiving Fifth Anmendnent privil ege,
thereby all owi ng court to conpel exam nation by State’s expert for
rebuttal).

To be sure, as noted above, after the state closed its
puni shment stage evidence on COctober 27, 1987, defense counse
unsuccessfully noved for a continuance to secure court funds “for

the defense to have a wtness, psychiatric testinony,” and
i ndi cated they had unsuccessfully |ooked for a psychiatrist “the
| ast week.” The defense also wanted an expert on parole |aw

After the court stated to defense counsel that at the August 31,
1987, pre-trial hearing “you did not want to have your client
exam ned. You did not want that sort of testinony,” defense
counsel stated:

“the nature and circunstances as well as the evidence
available to the Defense has changed alnost daily
throughout this trial. And at certain tines, you know,
based on the evidence we have, the Defense would have to
take a certain course in defending M. Stoker. As we are
provi ded new evi dence of certain information being known
to M. MEachern or new wi t nesses provided, you know, it
changes the basis of our Defense, too, Judge.”

Def ense counsel pointed to nothing specifically new, however. In
substance, it appears that the defense rethought or changed its
appr oach. But this does not nean that the earlier approach was
outside the “w de range of professionally conpetent assistance”
recognized in Strickland, 104 S. . at 2066, and so nmany ot her
cases. As we saidin Smthv. Collins, 977 F.2d 951, 960 (5th Cr
1992), cert denied, 114 S.C. 97 (1993), “[h]laving a ‘w de range’
necessarily allows for situations in which each of two opposite
courses of action may properly fall wthin the anbit of acceptable
pr of essi onal conduct.”
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“average intelligence,” and her report indicated that “[i] nadequate
socialization left him with rough manners and habits and
rebellious attitude, but at the sane tinme there’s evidence that he
held hinmself to a noral code that included . . . honesty,
responsibility, and fair play.” Foss also testified that she found
no evidence of psychotic personality, homcidal or suicidal
tendencies. She finally indicated that a description of a single
incident wthout an examnation and sone know edge of the
i ndividual’s personal history would be inadequate to form an
opinion as to future dangerousness. Dr. Harry Muinsinger
(Munsi nger), also a clinical psychol ogist, testified at the federal
evidentiary hearing that Stoker was a passive/aggressive
personality. He further opined, “I think, based on ny anal ysis of
his personality structure, that given certain conditions such as he
is not under the influence of al cohol and he doesn’t have a gun and
he’s not provoked, that the probability is that he wll not be
dangerous in the future.” Minsinger also was of the opinion that
it was not possible to predict future dangerousness solely on the
basis of the hypothetical presented to Gigson as it contained a
“hi dden predicate” which was that the person possessed a
psychopat hi c personality disorder. Minsinger also testified that
a psychopathic personality is an “all-or-nothing phenonenon,” and
cannot be quantified on a scale of one to ten as Gigson testified.

In short, the experts offered by Stoker sinply fail to rebut

the main thrust of Gigson’s testinony as to future dangerousness.

32



Al t hough Foss testified that a hypothetical of the sort given to
Gigson was an inadequate basis from which to form an opinion
regarding future dangerousness, she offered no such opinion
hersel f. Munsi nger’s assessnment was simlarly Jless than
encouragi ng as he indicated that Stoker would not be dangerous in
the future provided that “he is not under the influence of al cohol
and he doesn’'t have a gun and he's not provoked.” (Enmphasi s
added) . While both experts testified that Gigson based his
opinion on inadequate information, the fact that Gigson had
testified solely on the basis of the hypothetical facts given him
and had neither interviewed Stoker nor reviewed his personal
hi story, was placed before the jury. G ven the nature of the
expert testinony proffered by Stoker, we are unable to say that
this evidence “if introduced, would have nore |ikely than not
persuaded the jury that the death penalty was unwarranted.” Mann,
41 F.3d at 984. Nothing in this respect (or otherw se) underm nes
confidence in the verdict.
Concl usi on

For the foregoing reasons, the judgnent of the district court

i s hereby

AFFI RVED.
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