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Before KING DAVIS, and BARKSDALE, Circuit Judges.
PER CURI AM *

For these nunerous chal |l enges to convictions and sentences on
various drug-related charges, primarily at issue are the
adm ssibility of evidence regarding three nurders, and the effect
of post-verdict relationships between several case agents and
jurors. W AFFI RM

l.

The appellants were <charged in a 30-count superseding
indictnment. Jose lInez Zapata, Marco Antoni o Zapata, |11, Hector
Her nandez, Marco Antonio Zapata-Rodriguez, Jr., Jose Ange
Castillo, and Norma Augustina Rodriguez were tried together in
January 1994; Efrain Puente-Cervantes, that April. Each appell ant
was convicted on sonme charges and acquitted on others, and two
ot her defendants were acquitted in the January trial.

.

Five of the six appellants fromthe January trial contend that
the district court erred by admtting evidence of nurders. Al
appel l ants assert that they are entitled to new sentenci ng heari ngs
because of post-verdict relationshi ps between two case agents and
two jurors fromthat trial. In addition, Inez Zapata maintains

that the district court erred by denying his severance notion, that

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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the evidence is insufficient to sustain his cocaine conspiracy
conviction, and that the court conmtted two errors in sentencing;
Nor ma Rodri guez chall enges the sufficiency of the evidence on her
money | aundering conviction and charges that the court failed to
make a factual finding necessary for her telephone facilitation
sentence; Hernandez raises three sentencing issues; and Puente
contests several evidentiary rulings, as well as his sentence.
A

Over objection, the district court admtted evidence of the
July 1993 execution-style nurders of three nen in Chicago, one of
whom was Esteban Zapata, the cousin of appellant Zapata, Jr.
Castill o, Hernandez, |nez Zapata, Zapata, Jr., and Zapata, |11
contend that the evidence was extrinsic and i nadm ssi bl e under FeD.
R EviD. 404(b), because the Governnent failed to connect themto
the nmurders or to establish that the nurders were connected to the
charged of fenses.!

The adm ssion of this evidence is reviewed only for abuse of

di scretion. E.g., United States v. Coleman, = F.3d __ ,

. FED. R EviD. 404(b) provides in relevant part:

Evi dence of other crinmes, wongs, or acts is
not adm ssible to prove the character of a
person in order to show action in conformty
therewith. It may, however, be adm ssible for
ot her purposes, such as proof of notive,
opportunity, i ntent, preparati on, pl an,
know edge, identity, or absence of m stake or
accident. ...



1996 WL 97096, at *1 (5th GCir. 1996). "To determ ne whether "ot her
acts' evidence was erroneously admtted, first we nust determ ne
whet her the evidence was intrinsic or extrinsic." 1d. "[E]vidence
is intrinsic, when the evidence of the other act and evidence of
the crinme charged are inextricably intertwned or both acts are
part of a single crimnal episode or the other acts were necessary
prelimnaries, to the crinme charged.” ld. (internal quotation
marks and citation omtted). Such evidence "is adm ssible to
conplete the story of the crine by proving the i medi ate cont ext of
events in tine and place". | d. “Intrinsic evidence does not
inplicate Rule 404(b), and consideration of its admssibility
pursuant to Rule 404(b) is unnecessary." ld. at *2 (internal
quotation marks and citation omtted).

We agree with the district court's inplicit finding that the
murders were inextricably intertwwned wth the charged
conspi raci es. The Governnent presented evidence that Esteban
Zapata (as noted, the cousin of Zapata, Jr., and one of the nurder
victinse) was in charge of the Chicago branch of the Zapata
organi zation, which distributed approximately 300 kil ograns of
cocaine fromlate 1992 into the spring of 1993; and that, by Apri
1993, $300,000 in drug proceeds was owed by the Chicago branch to

Zapata, Jr., and co-conspirator Marco Antoni o Rodri guez- Her nandez. 2

2 Rodri guez- Her nandez was indicted along with the appellants,
but was a fugitive at the tine of trial.
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Zapata, Jr., was com ng under increasing pressure for paynent from
their supplier in Mxico.

In addition, the Governnent presented evidence that Zapata,
Jr., fronted marijuana to Daniel Ortegon (Hernandez's cousin); that
Ortegon's associates in Florida had to lower the price of the
marij uana because of its poor quality; and that, as a result,
Otegon, through Hernandez, owed Zapata, Jr., between $50, 000 and
$60,000. Otegon's attenpts to satisfy his debt by returning the

marijuana, by turning over his Florida custoners to Hernandez, or

by obtaining 200 kilograms of cocaine for Zapata, Jr., were
unsuccessful. Otegon testified that in an intercepted tel ephone
conversation, which was played for the jury, Zapata, Jr., and

Her nandez di scussed, in code, sending Otegon to Mexico to be
executed for his drug debt. Instead, Otegon's debt and the
Chi cago debt were satisfied in a package deal: Otegon testified
that, in June 1993, Hernandez told himthat "they" had a problemin
Chi cago, "one of thenf was a cousin of Zapata, Jr., and that
Zapata, Jr., wanted Hernandez to go to Chicago and "take care of
it".

Esteban Zapata and two other individuals involved in the
Chi cago branch of the Zapata organization were found mnurdered,
execution-style, in Chicago on July 12, 1993. There was no
evi dence of forced entry, no sign of a struggle, and no evidence
that robbery was a notive for the nurders. The investigating
officer testified that eyew tnesses had identified an individual

- 5 -



seen |eaving Esteban Zapata's apartnent just after shots were
fired, but that individual was not naned.® |In early August 1993,
a Nebraska police officer stopped a vehicle driven by Zapata, Jr.,
i n which Hernandez was a passenger. On obtaining identification
from Hernandez, the officer saw a piece of paper in Hernandez's
wallet with the nane "Esteban Zapata" witten on it; failing to
note any significance, the officer returned the wall et and paper to
Her nandez. A few hours later, the officer was asked to | ocate the
pi ece of paper; he obtained the wallet, but the paper was m ssing.

The evidence of the nurders conpleted the story about the
Chicago operations of the Zapata organization, which were
inextricably intertwwned with the Dallas operations of that
organi zati on; expl ained the i ntercepted conversati ons anong t he co-
conspirators; and corroborated the testinony of Ortegon and ot her
Governnent w tnesses. Mreover, the nurders and the reason they
were ordered -- retribution for failing to pay the conspiracy for
drugs -- was highly relevant to establish the existence of the
conspiracy and the nature of its operations. Accordingly, because
t hat evidence was intrinsic, the district court was not required to
analyze its adm ssibility under FED. R EviD. 404(b), and it did not
abuse its discretion by admtting it.

B

The verdicts for the first trial were rendered in | ate January

3 At sentencing, there was evidence that Hernandez was the
i ndi vi dual identified.



1994, with sentencing in md-April and m d-May of that year; the
Puente verdict was rendered in late April 1994, with sentencing
that June. That Septenber, after the appellants had fil ed notices
of appeal, the district court infornmed counsel that he had received
i nformati on about rel ationships between two of the jurors in the
January trial, and two of the case agents who testified at trial
and/ or sentencing. The appellants noved for a new trial.

At an evidentiary hearing in January 1995, a juror and a DEA
agent admtted having an affair fromm d-February until April 1994.
Anot her juror and an FBI agent adm tted having sexual intercourse
on February 11, 1994. (The FBI agent previously had denied the
relationship, and he refused to answer questions about it at the
evidentiary hearing until instructed to do so by the court.)

The district court denied the notion for new trial, finding

that the agents and jurors first had personal contact on January

28, followng the verdict, in the jury room that the intinmate
relationships did not develop until md-February; and that the
relati onshi ps had "nothing to do with sentencing”. The appellants

fromthe first trial contend that the relationships between the
agents and the jurors so inpaired the integrity of the fact-finding
process as to deny due process, and assert that the credibility
findings at sentencing mght have been different had the court
known about those relationships and the FBI agent's lies. Puente
(tried separately) contends that his conviction should be reversed
because he should have been inforned about the relationships
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between the agents and jurors in the January trial, for use in
i npeachnent of one of the agents, who testified for the Governnent
at his trial and was its only witness at sentencing.

The district court's refusal to grant a newtrial is reviewd
only for abuse of discretion, United States v. Ruggiero, 56 F.3d
647, 653 (5th Cr.), cert. denied, = US |, 116 S. . 397,
486 (1995). Puente has not shown that the undisclosed
relationshi ps affected the outcone of histrial. See, e.g., United
States v. Bagley, 473 U S. 667, 682 (1985). Nor were any of the
appel l ants' sentences affected. After hearing evidence about the
relationships, the district court found that they had no effect on
its credibility findings at sentencing.

At oral argunent, the appellants acknow edged that their
sentences were based prinmarily on evidence presented at trial, thus
conceding that the district court's credibility findings at
sentencing had no effect on their sentences. Therefore, they ask
primarily that we "send a nessage" to the FBI and the DEA by
granting new sentencing hearings. That is not our role. Instead,
it is to determ ne whether the district court abused its discretion
by denying a newtrial. Cdearly, it did not.

C.

| nez Zapata contends that he was unfairly prejudiced by the

deni al of his severance notion, because of the gross disparity in

the evidence against him and his co-defendants (including the



Chi cago murders), which nmade it inpossible for the jury to separate
t he evi dence applicable to each defendant. "I n conspiracy cases,
the general rule is that persons indicted together should be tried
together." United States v. Fields, 72 F.3d 1200, 1215 (5th Gr.
1996) .

"Severance is a matter left to the sound discretion of the
trial court, and a defendant is not entitled to severance unl ess he
can denonstrate specific conpelling prejudice that actually results
in his having received an unfair trial." United States v. Capote-
Capote, 946 F.2d 1100, 1104 (5th G r. 1991), cert. denied, 504 U S.
942 (1992); see FED. R CRM P. 14. "[Nleither a disparity in the
anount of evidence agai nst each defendant nor a supposition that
t he evi dence agai nst ot her defendants "spilled over' and prejudiced
t he def endant constitute conpelling prejudice."” Fields, 72 F. 3d at
1215.

The jury was instructed to consider the evidence agai nst each
def endant separately. It apparently had no difficulty follow ng
that instruction, inasmuch as it acquitted two defendants on all
charges, and each of the others, including Inez Zapata, were
convicted on sone counts and acquitted on others. See Fields, 72
F.3d at 1215 (stating that district court renedi ed any prejudici al
effect by instructing jury to limt its consideration of the
evi dence to the appropriate defendant); United States v. McCord, 33

F.3d 1434, 1452 (5th Gr. 1994) (stating that acquittal of each



def endant on at | east one count reflects that jury was able to sort
and consi der separately evidence applicable to each count and each
defendant), cert. denied, = US |, 115 S. C. 2558 (1995).
There was no abuse of discretion.

D.

Next, | nez Zapata asserts that the evidence is insufficient to
support his cocaine conspiracy conviction. In reviewing a
sufficiency of the evidence chall enge, we viewthe evidence in the
light nost favorable to the verdict to determ ne whether a
reasonable jury could find that the evidence establishes guilt
beyond a reasonable doubt. E.g., United States v. Gonzalez-
Rodri guez, 966 F.2d 918, 920 (5th Gr. 1992). For a narcotics
conspiracy charge, the governnent nust prove beyond a reasonabl e
doubt : (1) that two or nore persons agreed to violate the
narcotics laws; (2) that each alleged conspirator knew of the
conspiracy and intended to join it; and (3) that each alleged
conspirator participated inthe conspiracy. E.g., United States v.
Fl ores- Chapa, 48 F.3d 156, 161 (5th Cr. 1995).

Al t hough the evidence of Inez Zapata's participation in the
cocaine conspiracy was not as overwhelmng as that of his
participation in the marijuana conspiracy, which he does not
chal l enge on appeal, it was, nevertheless, sufficient. For
exanpl e, the evidence includes intercepted tel ephone conversations

i n which |l nez Zapat a nade arrangenents for the purchase of cocai ne;
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and in which Zapata, Jr., discussed a cocaine and narijuana
transaction wi th Hernandez, and tol d Hernandez t hat he woul d be out
of town, but that his brother, Inez Zapata, or his son, Zapata,
11, could take care of the transaction while he was away.

E

Nor ma Rodriguez, who was nmarried to I nez Zapata, chall enges
the sufficiency of the evidence to support her noney | aundering
convictions under 18 U.S.C. § 1956(a)(1)(A) (i), based on her use of
cash (approximately $1200 over several nonths) to purchase nobney
orders to pay cellular tel ephone bills for herself and Zapata, Jr.
The conviction required proof that Rodriguez "(1) know ngly
conducted a financial transaction; (2) which involved the proceeds
of an unlawful activity; and (3) with the intent to pronote or
further that unlawful activity". United States v. Mirris, 46 F. 3d
410, 423 (5th Gr.), cert. denied, __ US. __, 115 S. C. 2595
(1995). Rodriguez contends that the Governnent failed to prove the
second and third el enents.

The evi dence included intercepted tel ephone conversations in
whi ch Rodri guez di scussed drug transactions and i n whi ch she war ned
ot her individuals of the presence of police in the nei ghborhood.
At trial, Rodriguez admtted that she was aware of her husband's
(I nez Zapata) drug use, and had obtained drugs for his persona
use; she admtted also that, in addition to purchasing noney orders

to pay Zapata, Jr.'s, cellular tel ephone bills, she rented cars for



Zapata, Jr., and Zapata, |11, and obtained credit cards for Zapata,
Jr.

The jury was entitled to reject Rodriguez's innocent
expl anations for her conduct, to infer that she was well aware of
the drug-dealing activities of Zapata, Jr., Zapata, IIl, and her
husband, and to infer that she knew that the funds used to pay the
cellular tel ephone bills were proceeds of that activity. In light
of the evidence of the pervasive use of cellular telephones, by
Rodri guez and Zapata, Jr., as well as others, to conduct the drug-
dealing activities of the Zapata organi zation, the jury coul d have
inferred al so that Rodriguez paid the cellular telephone bills with
the intent to pronote drug-dealing.

F

Puente maintains that the district court erred by admtting
drug | edgers sei zed fromot hers and phot ographs of weapons, because
the Governnent failed to connect the evidence to him "Adm ssion
of evidence is reviewed for abuse of discretion, and even if abuse
is found, the error is reviewed under the harm ess error doctrine."
United States v. Capote-Capote, 946 F.2d at 1105; Febp. R EwviD
103( a) .

The district court did not abuse its discretion by admtting
evidence related to Puente's co-conspirators. "[P]roof of the
exi stence of the charged conspiracy is not confined to the acts of

the defendant[] on trial", United States v. Sepulveda, 710 F.2d



188, 189 (5th G r. 1983), because, as the district court instructed
the jury, if the defendant is a nenber of the alleged conspiracy,
the statenents and acts of other nenbers of the conspiracy, done in
furtherance of it, may be consi dered agai nst the defendant.
G

Puente clains next that the district court erred by allow ng
jurors to consider English translations of intercepted tel ephone
conversations conducted in Spanish, prior to their being admtted
into evidence. "Whet her the jury should have the use of
transcripts is a matter left to the sound discretion of the trial
judge." United States v. Rena, 981 F.2d 765, 767 (5th GCr. 1993).
Because the English transl ations were admtted i nto evi dence, which
Puente does not challenge, the district court did not abuse its
discretion by allowing the jurors to use the translations prior to
adm ssion, while they listened to the tapes.

H

Puente asserts also that the district court erred by admtting
a DEA agent's testinony that a cooler delivered to Puente by
Zapata, Jr., contained five kilograns of cocaine, because the
testi nony was based on specul ation. Because Puente was able to
cross-exam ne the agent about the basis for his belief that the
cool er contai ned cocaine (intercepted tel ephone conversations and
surveillance), and about the fact that the agent did not see the

contents of the cooler, the admssion of the testinony did not



af fect Puente's substantial rights. See FED. R EwviD. 103(a).
l.

Puente's final contentionis that the district court erred at
sentencing by admtting the hearsay testinony of a DEA agent
regardi ng statenents nmade by co-defendant Castillo with respect to
the quantity of drugs attributable to Puente, and that it
erroneously overruled his request for a continuance of the
sentencing hearing to obtain Castillo's testinony, thereby denying
hi mhis constitutional right of confrontation. There was no error.

"I'n making its determnation of the [quantity of drugs] to be
attributed to [a defendant], the district court is not limted to
the quantity proved at trial nor is it |limted to evidence
adm ssible at trial." United States v. Mrris, 46 F.3d at 425.

The right to confrontation is substantially limted at a
sentencing hearing; the district court may even base its findings
on out-of-court statenents". United States v. Sherrod, 964 F.2d
1501, 1507 (5th Gr.), cert. denied, 506 U S 1041 (1992), and
cert. denied, 507 U S. 953, 975 (1993). And, "[a]t sentencing, the
district court my consider hearsay testinmony which it finds
reliable”. United States v. Rodriguez, 62 F.3d 723, 725 n.9 (5th
Cir. 1995).
J.

| nez Zapata charges that the district court erred by basing

his sentence on 200 kil ogranms of cocaine distributed by others,
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claimng there was no factual finding that he was part of a
jointly-undertaken schene to distribute cocaine. Needless to say,
the sentencing "court's findings about the quantity of drugs on
which a sentence should be based are factual findings which we
reviewfor clear error". United States v. Mtchell, 964 F.2d 454,
457 (5th Gir. 1992).

The district court credited the case agent's testinony at
sentencing regarding the quantity of cocaine attributable to Inez
Zapat a; al though the sentence was based only on the 200 kil ograns
that the PSR concl uded were reasonably foreseeable to | nez Zapat a,
the district court found, based on the agent's testinony, that the
actual quantities were higher than those reflected in the PSR By
crediting the agent's testinony as to the 200 kil ograns of cocai ne,
the district court adopted the PSR s conclusion regarding |nez
Zapata's ability to foresee the distribution of 200 kil ogranms of
cocai ne. Moreover, the court's specific rejection of Inez Zapata's
objection to the anount of cocaine charged in the PSR satisfies
FED. R CRM P. 32. See United States v. Golden, 17 F.3d 735, 737
(5th Gir. 1994).

K

| nez Zapata clains next that the two-level increase in his
of fense | evel for possession of a weapon, pursuant to U S. S.G 8§
2D1.1(b) (1), was erroneous because there was no evidence that he

possessed any weapons, and it was not foreseeable to him that



weapons were stored in the hone of his brother, Zapata, Jr.;
Her nandez adopted this claim "The district court's decision to
apply 8 2D1.1(b)(1) is essentially a factual determnation
revi ewabl e under the clearly erroneous standard.” United States v.
Rodri guez, 62 F.3d at 724.

There was anple evidence to support the finding that I|nez
Zapata was involved wth weapons, including evidence of his
managerial role and his presence at his brother's residence, from
whi ch several weapons were seized. Anot her exanple is an
i ntercepted tel ephone conversation in whichlInez Zapata referred to
getting his nmachine gun. The evidence also supports the
enhancenment for Hernandez, because of his involvenment in the
Chi cago nmurders, as discussed infra.

L

Rodri guez asserts that her sentence for tel ephone facilitation
shoul d be vacat ed because the district court made no finding as to
drug quantity or type, and there was insufficient evidence to
support any such finding. But, even assum ng that the court erred
by failing to make a finding as to drug quantity and type, any
error is harm ess, because this count was grouped with the noney
| aundering counts, and Rodriguez's sentence was based on the
guidelines for the latter. See Wllianms v. United States, 503 U. S.
193, 203 (1992) (if party defending sentence persuades court of

appeal s that district court woul d have i nposed sane sent ence absent
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erroneous factor, remand i s not required).
M

Her nandez contends that the district court erred by adding
three points to his crimnal history score, pursuant to U S.S. G 8§
4A1. 1(d) and (e), for conm ssion of the instant of fenses | ess than
two years after release frominpri sonment. Even assumng error, it
was harmnl ess because, even without the addition of these points,
Hernandez's crimnal history points exceeded the total necessary
for classification as a Category VI offender; therefore, his
gui del i ne range woul d have been the sane. See U S. S. G Sentencing
Table; WIlians, 503 U S. at 203.

N

Her nandez asserts al so that the evidence does not support his
three-level wupward departure, pursuant to US S G § 5K2.1
(permtting upward departure if death resulted fromoffense), based
on findings that he commtted the Chicago nurders and that they
were connected to the of fenses of conviction. "The district court
is given wde discretion to decide whether aggravating factors
exi st to support an upward departure" under 8§ 5K2.1. United States
v. Davis, 30 F.3d 613, 615 (5th Cr. 1994), cert. denied, ___ U S
_, 115 S. Ct. 769 (1995).

The findings were based on the testinony at trial and an FB
agent's testinony at sentencing that Hernandez had been identified

by two wi tnesses as one of three nen | eaving the nurder scene. As
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stated, the district court nmay rely on hearsay in sentencing;
nmoreover, it was entitled to reject the testinony of Hernandez's
alibi wtnesses that Hernandez was in Texas at the time of the
murders. The findings were not clearly erroneous; accordingly, the
upward departure was not an abuse of discretion.
L1,
For the foregoing reasons, the judgnents are

AFF| RMED.



