IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10302
Summary Cal endar

JOHNNY LOGAN HI CKS,

Petitioner- Appel | ant,

VERSUS
WAYNE SCOTT,
Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:93 Cv 392 Y)

March 20, 1995

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:’

The petition for rehearing is GRANTED. The court w thdraws
its prior opinion issued on Cctober 13, 1994, and substitutes the

fol | ow ng:

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



Johnny Hicks appeals the denial of his petition for wit of
habeas corpus for procedural default in the state courts. Because
t he state concedes that the Texas abuse-of-the-wit doctrine is not

followed regularly by the state courts, see Lowe V. Scott,

No. 93-1276 (5th Gr. Mar. 20, 1995), issued contenporaneously
herewith, we affirmon the nerits and not because of procedura
defaul t.

H cks has not denonstrated a substantive basis for a Batson
claim Five black venirenen were excluded at trial. Hi cks did not
object to the exclusion of four of them challenging only that of
the fifth, WIlians.

A clai munder Batson cannot be asserted on appeal where the
def endant did not object at trial, as Hcks did not with regard to

the first four. See, e.q., Wlkerson v. Collins, 950 F.2d 1054,

1063 (5th Cr.), cert. denied, 113 S. C. 3035 (1992). The fifth,

WIlianms, was successfully chall enged for cause by the prosecution
because of absenteei sm

WIlianms was nowhere to be found when the jury was called into
the courtroom to be sworn. Nor was he present at 9:00 a.m the
next day. At 9:25 a.m, the judge proceeded wthout WIllians. At
about 11:00 a.m, WIllians appeared in court pursuant to an
attachnent that had been issued the day before, when he was first
di scovered mssing. The state objected to WIllians on the basis
that he had m ssed the court's instructions and the state's initial
voir dire, and the objection was sustained by the court. Batson is

i napplicable to an exclusion for cause in a case such as this,



where a venireman's erratic behavior and absences have i nconve-
ni enced the court and where the reasons for the exclusion appear on
the face of the record.

AFF| RMED.



