UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5477

GECRCE E. BASCO,

Pl ai ntiff-Appell ant
Cr oss- Appel | ee,

ver sus
AVERI CAN GENERAL INS. CO., ET AL.,
Def endant s,

SPX CORP. ,

Def endant - Appel | ee,
Cr oss- Appel | ant .

Appeal fromthe United States District Court
for the Western District of Loui siana
(92- Cv-2180)

(Novenber 30, 1994)

Before JONES and DeMOSS, Circuit Judges, and BUNTON, District
Judge.

EDI TH H JONES, Circuit Judge: ™
This maritinme products liability case presents the

question whether the voluntary dismssal of a tinely filed suit

District Judge of the Wstern District of Texas, sitting by
desi gnati on.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



tolls the statute of limtations in a separate, untinely filed
suit. Because under federal lawthis case was clearly tine-barred,
we need not reach appellant's ot her argunents agai nst the judgnent.

See M ssouri Pac. R R Co. v. Harbison-Fischer Mg. Co., 26 F.3d

531, 538 (5th Cr. 1994) (the Fifth CGrcuit "can affirm the
district court on the alternate grounds asserted bel ow').

Ceorge Basco, the plaintiff, was enployed as a | aborer
for Crain Brothers, an oil field service conpany. Begi nning in
January 1988, Basco was assigned by Crain Brothers to work for the
Santa Fe Drilling Conpany on four different oil platforns | ocated
off the coast of Louisiana. In Cctober 1988, Basco was injured
when he and several other enployees were renoving the drawworks
froma platformwith the aid of a doubl e-cylinder ram manufactured
by SPX Corporation, the defendant/appell ee/cross-appellant.

Basco filed two separate suits. He first sued Santa Fe

Drilling in Louisiana state court in February 1989; Santa Fe
renoved the case to federal district court the followi ng nonth. 1In
Cct ober 1989, Basco joined SPX as a defendant in this suit. I n

June 1991, Basco filed a second suit in Louisiana state court, this
time against Crain Brothers. Basco joined SPX as a defendant in
that suit in My 1992 and, three nonths later, voluntarily
di sm ssed SPX as a defendant in his suit against Santa Fe Drilling.
Basco then settled with Crain Brothers in Decenber 1992, thereby
| eaving SPX as the sole defendant in the second suit. SPX renoved

the case to federal district court in Decenber 1992.



At trial, Basco alleged that SPX was liable for his
injuries under f eder al maritime products liability [|aw
Specifically, he asserted that the ram whi ch SPX nmanufactured was
defective in that it did not contain a warning to avoid using the
ramin a jack-1like fashion. At the close of the plaintiff's case,
SPX noved for a directed verdict on two grounds: (1) that Basco's
claimwas barred by federal maritinme law s three-year statute of
[imtations, see 46 App. U S.C. § 763a, and (2) that based on the
evidence, viewed in a light nost favorable to Basco, no reasonabl e
jury could conclude that the ram was defective.

The district court took SPX' s notion under advisenent
whil e SPX presented its case. The case was then submtted to the
jury, which found that Basco had failed to prove that SPX s ramwas
defective. G ven the outconme, the court concluded that SPX s
directed verdict notion was noot. Basco now appeals the district
court's jury instructions concerning the "sophisticated user"
defense. SPX cross-appeals inter aliathe district court's refusal
to grant SPX a directed verdict on the ground that Basco's claimis
ti me-barred. Because SPX' s cross-appeal on this point is
di spositive, we reach no other issues raised.

The statute of limtations on federal maritinme torts
st at es:

"Unl ess ot herw se specified by law, a suit for recovery
of damages for personal injury or death, or both, arising
out of a maritinme tort, shall not be maintained unless

comenced within three years fromthe date the cause of
action accrued."



46 App. U.S.C. 8§ 763a. Basco's second clai magainst SPX was filed
in May 1992, nore than three years after the date of his injury in
Cct ober 1988. The chronol ogy of events supports SPX' s cross-appea
t hat Basco's suit is tinme-barred under this statute of limtations.
Basco responds that SPX s argunent overl ooks inportant
procedural history. He concedes that the second cl ai magai nst SPX
was fil ed beyond the three-year prescriptive period, but maintains
that his claimstill is not barred because the first clai mwas not
only tinely filed but al so pendi ng when the second claimwas fil ed.
That SPX was voluntarily dismssed fromthe first claimafter the

filing of the second claimis irrelevant. The inportant fact, he

argues, is that the first suit -- which was tinely filed -- was
pending at the tinme the second suit -- which was not tinely
filed -- was filed. Basco essentially is arguing that, for
purposes of satisfying the statute of limtations for federal

maritime torts, the filing of the first suit tolled the statute of
limtations as to the filing of the second suit. Basco relies on

Davis v. Johns-Manville Prods., 766 F.Supp. 505 (E.D. La. 1991).

In Davis, the district court, sitting in diversity, initially
determned that it would apply Louisiana, as opposed to federal,
law regarding statute of limtations. As a result, the court
concluded that the plaintiff's instant suit was not tine-barred
because the prior filing of a suit within the prescriptive period
against a "solidary obligor"” interrupted the prescriptive period as

to the later suit. Basco argues that the filing of his first suit



simlarly interrupts the prescriptive period as to the filing of
t he second suit.

But as SPX points out, Basco's reliance on Johns-Manville

Products is m splaced because that court was applying a Louisiana
statute of limtations whereas this suit involves a federal statute
of limtations for maritinme torts. A federal statute of
limtations is not tolled when the plaintiff files a claimthat

|ater is voluntarily dism ssed. See Taylor v. Bunge Corporation,

775 F.2d 617, 619 (5th Cr. 1985); 9 CHARLES A. WRIGHT & ARTHUR R
M LLER, FEDERAL PRACTICE AND PROCEDURE 8 2367 at 186-87 (1971). Once
Basco voluntarily dismssed his first suit, he was in the sane
position as if the suit had never been filed. Basco therefore was
barred under § 763a from bringing his second suit against SPX
because he voluntarily dismssed the first suit.

The judgnent of the district court is therefore AFFI RVED



