UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2070

IN THE MATTER OF: FRED AUGUST QUENZER and JAM E QUENZER,

Debt or s.
FRED AUGUST QUENZER and
JAM E QUENZER,
Appel | ant s,
ver sus
UNI TED STATES OF AMERI CA,
Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 92 905)

(Novenper 30, 1993)

Before POLITZ, Chief Judge, and H Gd NBOTHAM GCircuit Judge, and
DAVI DSON, District Judge.

POLI TZ, Chief Judge:™

Fred August Quenzer and Jam e Quenzer appeal an adverse

"District Judge of the Northern District of M ssissippi,
sitting by designation.

““Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



summary judgnent affirmng a ruling by the bankruptcy court that
certain taxes, penalties, and interest were not discharged.
Concl udi ng that the governnment's action is tinme barred we reverse

and render judgnent in favor of the Quenzers.

Backgr ound

The essential facts are not in dispute. In Septenber 1986 the
Quenzers filed a Chapter 13 petition which was converted to a
Chapter 7 and voluntarily dismssed in March 1988. |In March 1990
they filed a Chapter 7 petition in bankruptcy and their discharge
was entered in July 1990.

The instant dispute involves the dischargeability of the
Quenzers' 1984 and 1985 tax return liability. The record reflects
stipulations regarding all other tax, interest, and penalty
clains.! The bankruptcy court found all assessnents and penalties
nondi schar geabl e. On the appeal to the district court the
gover nnent conceded that the penalties and i nterest thereon for the
1984 and 1985 returns were dischargeable. The district court
i nadvertently overlooked this and ruled that these were
nondi schar geabl e. The governnent candidly concedes that these
penalties, and the interest thereon, are dischargeable as arising

fromevents occurring nore than three years prior to the filing of

1'n the bankruptcy court the parties stipulated that: (1) all
tax, interest, and penalties for 1979 and 1980 were di schargeabl e;
(2) the tax return assessnents for 1981-1983 were di schargeabl e;
(3) the audit deficiency assessnents for 1981-1984 were not
di schargeable; and (4) the penalties and interest on penalties
based upon the return assessnents for 1981-1983 were di schar geabl e.
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the subject petitions. 11 U S. C. 8 523(a)(7).

Anal ysi s

Thi s appeal focuses on the tax deficiencies for 1984 and 1985.
In the district court the governnent successfully relied on the
suspension provision in section 108(c) of the Bankruptcy Code as
the basis for tolling the priority period for the collection of
taxes during the prior bankruptcy proceedings. Under the plain
| anguage of section 108(c), however, that suspension applies only
t o nonbankruptcy |aw and nonbankruptcy proceedi ngs. Absent sone
other basis for tolling the section 507 tinme limt, the Quenzers
tax liability for the years 1984 and 1985 nust be di scharged.

I n apparent recognition that the plain | anguage of 11 U S. C
88 507 and 108(c) gives no support to the rulings a quo, the
governnment urges us to exercise the equitable tolling powers
granted by section 105(a) of the Bankruptcy Code and extend the
period for its collection efforts. 1In support of this suggestion
t he governnent invites our review of Dandridge v. WIlians,? which
holds that a prevailing party may urge |l egal grounds for a ruling
that were not relied on by the trial court. A close reading of
Dandridge reflects that the argunents presented to the Suprene
Court had been "fully argued . . . in the district court."® That
is not the case herein.

Typically, we wll not consider on appeal matters not

2397 U.S. 471, 90 S.Ct. 1153, 25 L.Ed.2d 491 (1970).
3397 U.S. at 475 n.6.



presented to the trial court.* The Suprene Court recently
"decline[d] to consider 8§ 105(a)" of the Bankruptcy Code because it
was raised in disregard of the fabric of this rubric.® Thi s
principle applies with even nore force when we address questi ons of
the proper exercise of the equitable powers of the court, either
i nherent or statutorily granted.

Equi table considerations are largely fact-driven. "The
essence of equity jurisdiction has been the power of the Chancell or
to do equity and to nould each decree to the necessities of the
particular case."® Full devel opnent and exam nation of the facts
and the relative positions of the parties are inperative in the
exercise of the court's equitable powers. Necessarily, "[i]n
shaping equity decrees the trial court is vested with broad
di scretionary power; appellate reviewis correspondingly narrow. "’
Determning equities in the first instance is seldomfit grist for
the appellate mill.

The record before us is devoid of any factual findings by the

bankruptcy or district courts which would justify the exercise of

“See Singleton v. Wil ff, 428 U S. 106, 121, 49 L.Ed.2d 826,
837, 96 S.Ct. 2868 (1976); In re Glchrist, 891 F.2d 559, 561 (5th
Gir. 1990).

5'n Taylor v. Freeland & Kronz, 112 S. C. 1644, 1649 (1992),
a debtor suggested equitable tolling under section 105(a) for the
first time in his opening brief to the Court. The issue was not
properly before the Court since it was not raised in a | ower court
and was not set forth in the petition for certiorari. |Id.

fHecht Co. v. Bowes, 321 US. 321, 329-30 (1944)
(Dougl as, J.).

‘Lenobn v. Kurtzman, 411 U. S. 192, 200 (1973).
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equitable powers to extend the time for the governnent's tax
collection efforts. W decline, therefore, the governnent's
invitation that we base an affirmance thereon.

The judgnment of the district court i s REVERSED and j udgnent in
favor of the Quenzers is RENDERED decl aring the questioned taxes,

interests, and penalties to be discharged in bankruptcy.



