UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-7443
Summary Cal endar

VALLEY CONSTRUCTI ON COWVPANY,
Pl ai ntiff-Appellant,
VERSUS

JOHN MARSH, Secretary of the
Army of the Unites States, ET AL.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(EC91- 33-S-D)

(January 14, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

Val | ey Construction Co. appeals the district court's grant
of summary judgnent in favor of the United States Arny Corps of
Engi neers. Finding that no genuine issue of material fact
exists, and that the Corps is entitled to judgnent as a matter of
[aw, we affirm

FACTS
Val | ey Construction Co. (Appellant) bids conpetitively on

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



mlitary and civil construction projects procured by the U S.
Armmy Corps of Engineers (Appellee) and other U S. agencies.
Appellant is a small business concern within the neaning of 15
US C 8§ 632,2 but is not a socially and econonmically

di sadvant aged smal | business concern as defined in 15 U S. C. 8§
637(a).® These di sadvantaged smal |l business concerns are known
as "8(a)" contractors, and may bid on contracts that are

excl usively designated for the Small Business Adm nistration's
8(a) Program*

Appel | ee sought to open bidding on a contract to build the
Dewayne Hayes/ Stinson Creek Project (the contract), a recreation
park to be built in Mssissippi. Appellee offered the contract
to the SBA and, after considering the factors enunerated in the

Federal Acquisition Regulations, 48 C.F.R § 19.804-1,°% Appellee

215 U.S.C. 8 632(a) states in part "[f]or the purposes of this
chapter, a small business concern, . . . shall be deened to be
one which is independently owned and operated and which is not
domnant inits field of operation.”

3 15 U.S.C. §8 637(a)(5) states "[s]ocially disadvantaged

i ndi vidual s are those who have been subjected to racial or ethnic
prejudice or cultural bias because of their identity as a nenber
of a group without regard to their individual qualities.”

15 U.S.C. 8 637(a)(6)(A) states in part "[e]conomically
di sadvant aged i ndi vidual s are those socially di sadvant aged
i ndi vidual s whose ability to conpete in the free enterprise
system has been inpaired due to dimnished capital and credit
opportunities as conpared to others in the sanme business area who
are not socially disadvantaged."

448 C.F. R Subpart 19.8 sets forth the Federal Acquisition
Regul ations for contracting with the Small Business
Adm ni stration (the 8(a) Program.

°48 C.F.R 8§ 19.804-1 provides:
In determ ning the extent to which a requirenent
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desi gnated the contract for exclusive bidding by 8(a)
contractors.

Appel l ant, desiring to bid on the contract, sued all eging
that the Corps failed to conduct a required proportional inpact
analysis to determ ne any possi ble effect exclusion would have on
smal | busi ness non-8(a) contractors, such as Appellant.

Appel l ant argued that this failure caused Appellee to designate
the contract for 8(a) contractors in an arbitrary and capri ci ous
manner. Appel | ant sought and was granted a tenporary restraining
order to prevent Appellee fromawarding the contract. Appellant
then sought a prelimnary injunction, which was deni ed.
Thereafter both parties requested summary judgnent, and the
district court ruled in favor of Appellee. Appellant appeals
this ruling.

Dl SCUSSI ON

shoul d be offered in support of the 8(a) Program the
agency shoul d eval uat e-

(a) I'ts current and future plans to acquire the
specific itens or work that 8(a) contractors are
seeking to provide, identified in terns of-

(1) Quantities required or the nunber of
construction projects planned; and

(2) Performance or delivery requirenents,

i ncluding required nonthly production rates, when
appl i cabl e.

(b) I'ts current and future plans to acquire itens
or work simlar in nature and conplexity to that
specified in the business plan;

(c) Problens encountered in previous acquisitions
of the itens or work fromthe 8(a) contractors and/ or
ot her contractors;

(d) The inpact of any delay in delivery;

(e) Whether the itens or work have previously been
acquired using snmall business set-asides; and

(f) Any other pertinent information .
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St andard of Revi ew

Summary judgnent is appropriate if the record di scl oses "t hat

there is no genuine issue as to any material fact and that the

moving party is entitled to a judgnent as a matter of law " Fed.
R Gv. P. 56(c). Inreviewing the sunmary judgnent, we apply the
same standard of review as did the district court. Walt man v.

International Paper Co., 875 F.2d 468, 474 (5th Gr. 1989); More

V. Mssissippi Valley State Univ., 871 F.2d 545, 548 (5th Gr.

1989) . W nust "review the facts drawing all inferences nobst
favorable to the party opposing the notion." Reid v. State Farm
Mut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Gr. 1986). |If the

record taken as a whole could not lead a rational trier of fact to
find for the non-noving party, there is no genuine issue for trial.

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

587 (1986); see Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th

Cr. 1969) (en banc).

| npact Anal ysi s Requirenent

No i mpact anal ysis was conducted for this contract. Appellant
argues that 48 CF.R 8 19.804-1(2)(e) requires Appell ee to conduct
an inpact analysis prior to offering the contract into the SBA's
8(a) Program?® Appel |l ee responds that 8§ 19.804-1(2)(e) only
requi res Appell ee to consider whether the work being set aside for

the 8(a) Programhas "previously been acquired using small business

SAppel I ant relies upon Fordice Construction Co. v. Marsh, G vil
Action No. W81-0028(W (S.D. Mss. Mar. 14, 1990), an unpublished
decision. Not only is Fordice factually distinguishable from
this case, but it is non-binding on this court. W are not
persuaded to follow the reasoning in Fordice.
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set-asides." Appellee has interpreted this regulation to require
i npact analysis only when a contract previously available to all
smal | businesses is redesignated as an exclusive 8(a) contract,
thereby causing a non-8(a) small business to |ose the contract;
such analysis does not apply to new, non-recurring construction
contracts because "a business cannot be historically dependent on
a contract that it has never in fact obtained or perforned.”

It is well settled that we nust respect Appellee's
interpretation of § 19.804-1(2)(e) if it is reasonable, even if we

may have interpreted the regulation differently. Kinnet Dairies,

Inc. v. Farrow, 580 F.2d 1260, 1270 (5th G r. 1978) (quoting Udal

v. Tallman, 380 U. S. 1, 4 (1965)). Appellee's interpretation of

the regulation to require inpact analysis only when recurring
contracts are redesignated as exclusively available to 8(a)
contractors is well-reasoned. Furthernore, it is consistent with
the plain neaning of the regulation, which states that Appellee
shoul d consider whether "the itens or work have previously been
acquired using small business set-asides.” 48 C F.R § 19.804-
1(2)(e). The district court properly granted sunmmary judgnment in
favor of Appell ee.

Finding that Appellee is entitled to judgnent as a natter of

law, we AFFIRM the district court's grant of summary judgnent.



