IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

92- 2747
UNI TED STATES OF AMERI CA Pl ai ntiff-Appell ant
vVer sus
JAVES DANI EL BESZBORN, ET AL Def endant s- Appel | ees

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H90-343-1,2,3,4 & 5)

(April 18, 1994)

Bef ore GARWOOD and BARKSDALE, Circuit Judges, and SHAW, District
Judge.

SHAW District Judge: **
OPI NI ON

The Governnent appeals the district court's decision granting
def endants' notions and dism ssing the indictnment on the basis of
pre-indi ctnent delay and doubl e jeopardy. W reverse and renand.

Facts and Proceedi ngs Bel ow

The Gover nnent charged five def endants, Janes Dani el Beszborn,

Joseph West norel and, Janes Purdom M chael Bl anchard, and Martin
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Schehin with participating in a schene to defraud First Universa
Savi ngs, Meridi an Savi ngs Associ ation, the Federal Savings and Loan
| nsurance Corporation (FSLIC), the Federal Hone Loan Bank Board
(FHLBB), and the Internal Revenue Service (IRS) through a series of
transactions nmade in connection with the purchase and devel opnent
of several parcels of real estate.

The facts which formthe basis of the indictnents involve a
conpl ex series of transactions involving First Universal Savings
(Universal), a federally-insured savings and |oan association;
First Universal Service Corporation (FUSC), a wholly-owned
subsidiary of Universal, which was created to participate in real
est at e devel opnent ventures; Penn West, a general partnership owned
by Gary Pentecost, an unindicted co-conspirator, and West nor el and;
First National Trust (FNT), a real estate devel opnent conpany, and
Meri di an Savi ngs Associ ation (Meridian), another federally-insured
savi ngs and | oan associ ati on. Schehin, Purdom and Bl anchard were
officers, directors, and sharehol ders of Universal. Schehin was
the president of FUSC. Beszborn and Westnorel and were part-owners
of FNT. The all eged schene invol ved the fraudul ent acquisition of
financing by FNT through Universal and Meridian.

Initially, on Septenber 17, 1990, a grand jury indicted
def endant s- appel | ees, Janes Dani el Beszborn and Joseph
West nor el and on four counts involving conspiracy, bank fraud, and
tax evasion. On  August 22, 1991, the Governnent filed a
super sedi ng i ndi ct mrent, addi ng as def endants, Janes Purdom M chael

Bl anchard, and Martin Schehin. The indictnent charged Beszborn,



West nor el and, Purdom Bl anchard, and Schehin wi th conspiracy, false
entry, msapplication of funds, and bank fraud.

On Septenber 27, 1991, Schehin noved to dism ss tw counts of
the indictnent asserting that they were barred by the applicable
statute of Ilimtation. Purdom and Schehin filed a notion to
dism ss due to pre-indictnent delay, and all defendants noved to
adopt and incorporate each of their co-defendants' notions.

After a hearing on the defendants' notions to dismss, the
district judge denied the notions w thout reasons.

Shortly thereafter, Schehin and Purdomfil ed special pleas of
| eopardy, and Beszborn and Westnoreland filed notions to dismss
based upon doubl e jeopardy. The court took these notions under
advi senment .

On June 24, 1992, the CGovernnent filed a second superseding
i ndi ctment charging the defendants in twelve counts with various
crinmes, including conspiracy, bank fraud, m sapplication of funds,
fal se statements, and tax evasion.

On July 15, 1992, Purdomand Schehi n anended and refiled their
earlier nmotion to dismss the indictnent due to pre-indictnent
del ay and Schehin filed a notion to dism ss on the basis of double
| eopar dy.

On  August 28, 1992, the district court dismssed the
indictnment, granting all of the defendants' notions, including (1)
Purdomis and Schehin's notion to dismss due to pre-indictnent
del ay; (2) Schehin's special plea of jeopardy; (3) Purdom s speci al

pl ea of jeopardy; (4) Beszborn's notion to dismss for double



j eopardy; (5) Westnoreland's notion to dism ss for doubl e j eopardy;
and (6) Schehin's notion to dismss for double jeopardy. Thi s

appeal resulted.

Di scussi on

Pre-1 ndi ct mrent Del ay

The Governnment contends that the district court erred as a
matter of |aw when it m sapplied the standard for evaluating a due
process claim The CGovernnent argues that the district court
presunmed prejudice from the pre-indictnent delay, relieving the
def endants of their burden of proving actual prejudice, necessary
for a due process violation.

While the Sixth Amendnent guarantees a crimnal defendant a
right to a speedy trial post indictnent, the Suprene Court has held
that the Due Process Cause of the Fifth Amendnent protects an

accused against pre-indictnment delay. United States v. lLovasco,

431 U. S. 783, 97 S. C. 2044, 52 L.Ed.2d 752 (1977); United States

v. Marion, 404 U S. 307, 92 S. . 455, 30 L.Ed.2d 468 (1971).
The burden of proving a due process violation due to pre-
i ndictnment delay is on the defendant, who nmust prove that (1) the
prosecutor intentionally delayed the indictnment to gain a tacti cal
advantage, and (2) the defendant incurred actual prejudice as a

result of the delay. United States v. Anuny, 767 F.2d 1113 (5th

Cr. 1985).
The Governnent contends that the district court, in dismssing

the indictnment for pre-indictnent delay, did not apply the proper



standard in evaluating a due process claim and did not nake a
finding of actual prejudice. In its order, the district court
reviewed a list of five potentially material w tnesses who have
died since the acts which fornmed the basis of the indictnent
occurred. The court stated that docunents have noved and it is
virtually i npossible to re-create the circunstances surroundi ng t he
al |l eged transactions. Apparently, being unable to make a fi ndi ng
of actual prejudice, the district court relied on the case of

Doggett v. United States, u S. , 112 S. C. 2686

120 L. Ed.2d 520 (1992), in dismssing the indictnent on a finding
of presunptive prejudice, holding that the defendants shoul d not be
penal i zed because they are unable to show actual prejudice. The
district court quotes extensively fromDoggett stating, "excessive
del ay presunptively conpromses the reliability of a trial" and
"affirmati ve proof of particularized prejudice is not essential to
every speedy trial claim..."

The law is well settled that it is actual prejudice, not
possi bl e or presuned prejudice, which is required to support a due
process claim The applicable statute of limtations is the
mechani sm established by law to guard against possible, as
di stingui shed fromactual, prejudice resulting fromthe passage of
time between crine and the charge, protecting a defendant from

overly stale crimnal charges. United States v. Ewell, 383 U S.

116, 86 S. &. 773, 15 L. Ed.2d 627 (1966), United States v. Marion,

404 U.S. 307, 92 S. C. 455, 30 L.Ed.2d 468 (1971).



The concept of presuned prejudice has no place in a due
process analysis, and the district court's reliance on Doggett is
m spl aced. Doggett was a case involving a Sixth Amendnent speedy
trial violation claim due to post-indictnment delay, rather than
pre-indi ctnment delay. The proper neasure of a claim of prejudice
due to pre-indictnent delay is the due process standard of the
Fifth Amendnent, which requires a showing of actual prejudice
Wt hout proof of actual prejudice resulting fromthe delay, a due
process claimis nerely specul ati ve and cannot be mai nt ai ned.

The Suprenme Court was clear in its directive that, "There is
no need to...guard against nere possibility that...delays wll
prejudice the defense...since statutes of I|imtation already

performthat function.”™ United States v. Marion, 404 U S. 307, 92

S. C. 455, 30 L.Ed.2d 468 (1971). The lawis well settled--the
Due Process O ause of the Fifth Anmendnent requires dism ssal of an
indictment if it is shown that the pre-indictnent delay caused
actual prejudice to the accused and that the Governnent
intentionally delayed the indictnent to gain a tactical advantage.

Assum ng the district court applied the proper standard for a
due process claim requiring proof of actual prejudice, this court
must review the record to determ ne whether the record supports a
finding of actual prejudice.

As a general rule, this court reviews the district court's
findings of fact for clear error and reviews its concl usions of | aw

de novo. Colonial Penn Ins. Co. v. Market Planners Ins. Agency,




Inc., 1 F.3d 374 (5th Gr. 1993). A finding of prejudice involves
a m xed question of |law and fact.

This court has applied a clearly erroneous standard to sim | ar
m xed questions of |aw and fact under the Fifth Amendnent. United

States v. G bson, 963 F.2d 708 (5th Cr. 1992); United States v.

Bourgeois, 950 F.2d 980 (5th G r. 1992).

The district court relied upon the death or relocation of
potentially material w tnesses and t he novenent and m spl acenent of
several docunents in its finding of apparent prejudice, wthout an
actual show ng of prejudice by defendants.

The deceased witnesses were nerely potentially material to the
defense in this case. There was no evidence that the testinony of
any of these w tnesses was excul patory in nature, or that it would
have actually aided the defense. Al t hough the district court
stated that docunents have been noved nunerous tines and it is
virtually i npossible to re-create the circunstances surroundi ng t he
al l eged transactions, there is no evidence that the information to
be derived from these docunents could not otherw se be obtained
from ot her sources. Vague assertions of |ost w tnesses, faded
menories, or msplaced docunents are insufficient to establish a

due process violation frompre-indictnent delay. United States v.

Harrison, 918 F.2d 469 (5th Gr. 1990); United States v. Ballard,

779 F.2d 287 (5th Gr. 1986).
Therefore, the court having m sapplied the standard in a due

process cl ai mand t he def endants having failed to neet their burden



of proof of actual prejudice, the district court erred when it
di smi ssed the indictnent due to pre-indictnent delay.!?
1. Double Jeopardy

The Governnent asserts that the court erred when it granted
the defendants' notions to dismss based upon doubl e jeopardy.

On May 20, 1988, prior to the Governnent's indictnents agai nst
Beszborn, Westnorel and, Purdom Bl anchard, and Schehin, Universal
Savi ngs Associ ation and First Universal Service Corporation filed
a civil conplaint against Beszborn, Wstnoreland, Schehin,
Pent ecost, Westland Realty, Houston Storage, Inc., First National
Trust Conpany, Penn West, Progressive Interest and Devel opnent
Corp., and David Carpenter for RICO violations, civil conspiracy,
breach of fiduciary duties, comon |law fraud, state statutory
fraud, negligence, breach of contract, and unjust enrichnent. In
May, 1990, the Resolution Trust Corporation (RTO), as
conservator/receiver of Universal Savi ngs Associ ati on, was
substituted as a plaintiff in place of Universal to proceed to
trial. At trial, the plaintiffs sought punitive damages agai nst
Gary Pentecost, David Carpenter, Houston Storage, Inc., Penn Wst,
and First National Trust Conpany. No issue of punitive danages was
submtted to the jury as to Beszborn, Wstnoreland, Purdom

Schehin, or Bl anchard, individually.

This court need not reach the issue of whether the
Governnent intentionally delayed the indictnent to gain a
tactical advantage, because the defendants did not neet their
threshol d burden that they suffered actual prejudice.

8



The defendants argued that because the RTC is a governnent
entity, and the Governnent has sought and was awarded punitive
damages by the jury against entities in which the defendants have
an interest, the Double Jeopardy C ause has been viol ated. The
district court agreed and di sm ssed the indictnent.

The Doubl e Jeopardy Cl ause affords a trio of protections to a
crimnal defendant: (1) protection against a second prosecution
for the sane offense after acquittal, (2) protection against a
second crim nal prosecution for the sane offense after conviction,
and (3) protection against nultiple punishnent for the sanme of fense

i nposed in a single proceeding. United States v. Sanchez- Escar eno,

950 F.2d 193 (5th Cr. 1991).

The third prong of protections, the nultiple punishnent prong,
af forded by the Double Jeopardy C ause has been expanded by the
Suprene Court, which held that a civil fine inposed in addition to
a crimnal prosecution, may trigger double jeopardy protection if
that fine is punitive in nature and ained at the sane conduct.

United States v. Hal per, 490 U S. 435, 109 S. C. 1892, 104 L. Ed. 2d

487 (1989). It is this expanded protection which the defendants
claimaffords themprotection fromthe crimnal prosecution. This
court nust disagree.

The rationale behind the protection of the Double Jeopardy
Cl ause rests upon the doctrine that the Governnent or the sovereign
with all of its power should not be allowed to nake repeated

attenpts to convict an individual for an alleged offense, or



subject himto nultiple punishnents. It is the conduct or actions
of the Governnent which the Doubl e Jeopardy Cl ause seeks to limt.

In order for the Double Jeopardy Cause to have any
application, there nust be actions by a sovereign, which place an
i ndividual twice in jeopardy. The Doubl e Jeopardy C ause does not

apply to actions involving private individuals. Browni ng- Ferris

| ndustries of Vernont, Inc. v. Kelco Disposal, Inc., 492 U S. 257,

109 S. C. 2909, 106 L.Ed.2d 219 (1989); Hansen v. Johns-Manville

Products Corporation, 734 F.2d 1036 (5th Cir. 1984); Breed V.
Jones, 421 U S. 519, 95 S. . 1779, 44 L.Ed.2d 346 (1975).

The RTC is an entity created by the Federal Governnent to
handl e the affairs of a failed financial institution. Although the
RTC was created by the Governnent, it has a non-governnenta
function in the initial stages of reorganization of a financia
institution. The RTC becane a party to the civil action initiated
by the Universal Savings Associ ation when the bank began suffering
fromfinancial problens. The RTC took over the operations of the
bank in its capacity as receiver or conservator.

It is well settled in the aw that the RTC may function in a
corporate or regulatory capacity or in a capacity as receiver. The
separ ateness of these dual identities has been well recognized in
this circuit and others. The RTC as receiver of an insolvent
financial institution stands in the shoes of the bank assum ng al

debts of the bank. FD C v. Weat, 970 F.2d 124 (5th Cr. 1992);

Texas Anerican Bancshares, Inc. v. Carke, 954 F.2d 329 (5th Cr

1992); Landry v. 1984, 486 F.2d 139 (3rd Cr. 1973); EDC v.
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dickman, 450 F. 2d 416 (9th Cr. 1971); Downriver Community Federa

Credit Union v. Penn Square Bank, 879 F.2d 754 (10th G r. 1989);

FDIC v. Harrison, 735 F.2d 408 (11th G r. 1984).

The uni queness of the RTC s role as receiver, rather than as
a governnental entity, becones quite evident inits pursuits. Wen
the RTC pursues an action in its capacity as a receiver, it is not
represented by the United States Attorney but instead by private
attorneys. The proceeds derived fromthe successful actions of the
RTC, in its receiver <capacity, benefit the creditors and
st ockhol ders of the failed institution which it represents, and do
not go to the United States Treasury. This unique role of the RTC
was created to aid in the managenent of a failed institution prior
to its conplete sale and dissol ution. The CGovernnent does not
benefit fromthe judgnent entered by the court in favor of the RTC
as receiver but instead, the proceeds benefit all stockhol ders and
creditors of the bank.

The uni que non-governnental role of the RTC as receiver has
becone quite essential in the managenent of failed financial
institutions. In its capacity as receiver, the RTC stands as a
private, non-governnental entity, and is not the Governnent for
pur pose of the Doubl e Jeopardy C ause.

Accordingly, because the RTC assuned the Ilitigation for
Universal in its private, non-governnental capacity as receiver
the suit was purely an action between private individuals.
Therefore, because no damage award was pursued or inposed by the

Governnent, the Doubl e Jeopardy C ause has not been inplicated or

11



vi ol ated. The subsequent crim nal prosecution by the United States
does not viol ate the Doubl e Jeopardy Cl ause of the Fifth Anendnent,
and the district court erred in its finding of such a violation.
I11. Single Overarching Conspiracy

The final point of error asserted by the Governnent invol ves
the court's dism ssal of the indictnent agai nst Purdom and Schehin
on the basis that a prior prosecution of these defendants for
conspiracy to defraud the United States by inpedi ng or obstructing
the IRS's collection of 1984 incone taxes (H 90-438), bars
prosecution of these sanme defendants in the subsequent indictnent
for conspiracy in the case sub judice. (H 90- 343-SYS). The
district court found a single overarching conspiracy enconpassi ng
both indictnments, and accordingly found that the Doubl e Jeopardy
Cl ause had been violated. The court also found that the principle
of collateral estoppel bars the subsequent prosecution of the
def endants by the Governnent.

Prior to the indictnment sub judice, Schehin and Purdom al ong
w th ot her defendants, were charged with conspiracy and tax evasi on
(H90-438). The conspiracy in H 90-438 i nvol ved seven i ndi vi dual s,
i ncl udi ng Schehi n and Purdom who devi sed a schene to funnel noney
into Texas City Joint Venture (TCJV) and later called the
distributions fromthat corporation "loans" to avoi d payi ng taxes.
The events and transacti ons which formthe basis of the indictnent
occurred in 1984 and 1985. |n short, the defendants contracted to
purchase ei ghty-nine acres of land in Texas Gty in July, 1984, but

in Novenber, 1984, TCIV actually conducted the purchase. TAV

12



tenporarily took title and flipped the property to another
i nvestment group, nmaking a profit of $887,864.21. The noney was
pl aced in the TCQIV checki ng account and was treated as a loan. No
taxes were paid on this incone.

In order to prove a violation of double jeopardy, the
defendants have the burden of denonstrating that the two
conspiracies charged are actually one overarching conspiracy.

United States v. Henry, 661 F.2d 894 (5th Cr. 1981), cert. deni ed,

102 S. C. 1614 (1982). Once the defendant nmakes out a prinma facie
doubl e jeopardy claim the burden shifts to the Governnent to prove

that separate offenses are charged. United States v. Strickl and,

591 F. 2d 1112 (5th G r. 1979) cert. denied, 100 S. C. 449 (1979);

United States v. N chols, 741 F.2d 767 (5th Gr. 1984), cert

denied, 105 S. . 1186 (1985).

To determ ne whether the Double Jeopardy C ause has been
vi ol at ed by a successi ve conspiracy prosecution, the district court
must review the entire record in view of five factors: (1) tine,
(2) persons acting as co-conspirators, (3) the statutory offenses
charged in the indictnents, (4) the overt acts charged by the
Governnent or any other description of the offense charged which
i ndi cates the nature and scope of the activity which the Governnent
sought to punish in each case, and (5) places where the events

all eged as part of the conspiracy took place. United States v.

Marabl e, 578 F.2d 151 (5th Gr. 1978).

13



In exam ning the five factors as applied to the facts of this
case, it is evident that the two charged conspiracies do overlap in
time. However, such a factor alone is not dispositive. The
co-conspirators are not the sane except for Purdom and Schehi n.
The activities of Purdomand Schehin in each of these conspiracies
were simlar in sone respects involving the arrangenent of funds as
earnest noney and the transfer of funds for purchases, but were
different in object and scope.

The statutory offenses charged and the overt acts in the
conspiracies negate a finding of a single overarching conspiracy.
Factual ly, the objects of the two conspiracies are different and
the manners in which the defendants sought to pursue their goals
were separate and distinct. Additionally, there were conpletely
separate transactions in each charged conspiracy which further
support the conclusion that separate conspiracies, rather than one
overarchi ng conspiracy existed.

The exam nation of the conspiracies in light of the five
factors does not support a finding of a single conspiracy, and the
district court's finding of such, and di sm ssing the indictnent on
that basis, is in error.

Along wth its finding of one overarching conspiracy
enconpassing the two indictnents, the district court found that the
jury's verdict acquitting Schehin and Purdom of fraudulently
obt ai ning noney and cheating on their taxes, which required a
finding of guilt for nmerely counselling, inducing or procuring the

comm ssion of a crine, required the jury to necessarily find that

14



Purdom and Schehin did not have the intent to defraud.
Accordingly, the court found that the Governnment was collaterally
estopped fromrelitigating the issue of intent in any subsequent
prosecuti on.

The doctrine of collateral estoppel bars relitigation of
issues of ultimate fact which have already been determ ned by a

valid and final judgnent. Ashe v. Swenson, 397 U S. 436, 90 S. C.

1189, 25 L. Ed.2d 469 (1970).

This court did not find that there was one overarching
conspi racy enconpassing the two indictnents, and accordi ngly nust
exam ne the issue of intent as to both indictnents to determ ne
whether a finding of no intent to defraud in one indictnment
necessarily requires a simlar finding in the other indictnent.

The defendants have failed to prove that the jury's acquittal
was based upon a finding of a lack of intent to defraud, and not
upon anot her elenment. The nature and object of the intent in each
conspiracy are not the sanme, and such a conclusion cannot be
pr esuned. Various inferences can be drawn from the jury's
acquittal and the defendants are not able to elimnate all other
possible findings to conclude that the jury's verdict was based
upon the defendants' |ack of intent. Accordingly, the court's
dism ssal of this indictnment based upon collateral estoppel is in
error.

The district court's order dismssing the indictnent on all

grounds i s REVERSED AND REMANDED
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