UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-2194
Summary Cal endar

RANDCLPH S. JACKSON and MARTHA S. JACKSON
Pl ai ntiffs-Appellants,

VERSUS
FEDERAL DEPOSI T | NSURANCE CORPORATI ON,

as receiver for MBANK HOUSTON, N. A.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(CA- H 89-1447)

(Novenper 19, 1992)

Before KING DAVIS, and WENER, G rcuit Judges.
PER CURI AM *

Randol ph S. Jackson sued MBank Houston, N. A (MBank) in
Texas state court for breach of contract and prom ssory estoppel
in connection with MBank's refusal to | end noney to Jackson

despite its allegedly having promsed to do so. Before Jackson's

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



case canme to trial, MBank was decl ared insol vent and the FDI C was
appoi nted as receiver. The FDI C renoved the suit to federal
district court, and asserted, in a subsequent notion for sunmary

judgnent, that Jackson's clains were barred by the D GCench Duhne

doctrine and applicable provisions of FIRREA.! The district
court granted this notion for summary judgnent. Agreeing with
that court, we affirm
| .
FACTS AND PROCEEDI NGS

Jackson was a nmanager enpl oyed by the Mnsanto conpany at
its Texas City, Texas petrochem cal plant when it was purchased
by the Sterling Chem cal Conpany. As a part of Sterling' s
purchase, it proposed to sell specified quantities of its own
capital stock to nanmed key Mnsanto enpl oyees at a price of $10
per share. Jackson was one such enpl oyee and was authorized to
purchase up to 833 shares of Sterling stock

Sterling arranged with MBank to provide financing to the
former Monsanto enpl oyees for their purchase of Sterling stock.
MBank agreed to finance sixty percent of the stock purchase price
for each qualified enployee. Jackson prepared a | oan application
and a personal financial statenent, and apparently was approved
for a $5,000 | oan, just over sixty percent of the purchase price
for his maxi mum aut horized 833 shares.

Jackson attended the schedul ed group cl osing for these

enpl oyee stock purchase. He took with hima cashier's check for

112 U.S.C. 8§ 1811 et seq.



$2,000 as his forty percent of the purchase price for the nunber
of Sterling shares that he had decided to purchase))500 shares
rather than the full 833 shares authorized. The MBank personnel
at the closing tendered a $5000 check to Jackson, but refused to
make a smaller |oan. Jackson refused the $5,000 | oan and instead
used his own $2000 to purchase 200 shares of Sterling stock
Wthin thirty nonths, the value of the Sterling stock had
skyrocket ed,? so Jackson filed the subject suit against MBank in
Texas state court, alleging breach of contract and prom ssory
estoppel for the bank's failure to lend himthe $3,000 for the
enpl oyee stock purchase. Shortly after MBank filed its general
denial, it was declared insolvent and placed under FDIC
recei vership. The FDI C renoved the action to federal court and
moved for summary judgnent arguing, inter alia, that Jackson's

clains were barred by the D Gench Duhne doctrine and

§ 1821(d)(9)(A) of FIRREA® because the clains were based on
unrecorded and unwitten agreenents.

The magi strate judge recommended that this notion be
granted. At the tinme that this recomendati on was nmade, the FDI C

had produced no docunents relating to Jackson's clains. The FDI C

2The stock Jackson coul d have purchased for $3,000 in 1986
apparently had increased in value to approxi mately $500, 000 by
the tinme he filed his suit against MBank in 1989.

312 U.S.C. § 1821(d)(9)(a) reads in pertinent part: "[A]ny
agreenent whi ch does not neet the requirenents set forth in
section 13(e) [12 U.S.C. § 1823(e)] shall not formthe basis of,
or substantially conprise, a claimagainst the receiver or the
Corporation.”" 12 U S.C. 8§ 1823(e) in turn constitutes a partial
codification of the D Cench Duhne doctrine.
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| ater produced several related MBank docunents, which were
referenced in Jackson's suppl enental response to the FDIC s
nmotion for summary judgnent.

The district court subsequently granted sumrary judgnent for
the FDIC, adopting the nagistrate judge's recommendati on w t hout
expressly addressing the MBank docunents produced by the FDIC
after that recommendati on had been nade. Jackson tinely appeals.

1.
STANDARD COF REVI EW

The grant of a notion for summary judgnent is reviewed de
novo, using the sane criteria enployed by the district court.*
This court must "review the evidence and inferences to be drawn
therefromin the light nost favorable to the nonnoving party."®
"[T] he plain | anguage of Rule 56(c) mandates the entry of summary
judgnent, after adequate tine for discovery and upon noti on,
against a party who fails to nmake a show ng sufficient to
establish the existence of an el enent essential to that party's
case, and on which that party wll bear the burden of proof at

trial."®

“U.S. Fidelity & Guaranty Co. v. Wggqginton, 964 F.2d 487,
489 (5th Gr. 1992); Walker v. Sears, Roebuck & Co., 853 F.2d
355, 358 (5th Cir. 1988).

SU.S. Fidelity & Guaranty Co., 964 F.2d at 489; Baton Rouge
Bui |l di ng & Construction Trades Council v. Jacobs Constructors,
Inc., 804 F.2d 879, 881 (5th GCir. 1986).

5Cel otex Corp. v. Catrett, 477 U S. 317, 322 (1986).
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L1l
ANALYSI S
Jackson argues that the instant case does not fall within

the anbit of D GCench Duhnme because he is asserting an affirmative

cl ai m agai nst MBank and the FDIC, rather than a defense to a

claimagainst him He further asserts that D Gench Duhne is

i nappl i cabl e because his claimdoes not tend to di mnish or

defeat the FDIC s interest in any particular asset. Jackson

clains alternatively that even if D GCench Duhne does apply to the
present situation he has produced sufficient docunentation of the
| oan agreenent to defeat summary judgnent. W now anal yze each
of Jackson's argunents in turn

A Affirmati ve d ai ns

Jackson's initial claim)that D Cench Duhne does not bar his

claimbecause it is an affirmative claim)is based on a single

sentence in one opinion of the Tenth Crcuit. |In Gubb v. FDC ’

that court stated: "By its very ternms, however, the D Cench rule
only prevents parties fromraising defenses against the FDIC "8
When viewed in context of the full opinion, however, that
statenent is recogni zable as but one of several alternative bases
relied on by the Tenth Grcuit for its decision. Further, that

statenent has been criticized repeatedly by district courts

‘868 F.2d 1151 (10th G r. 1989).
81d. at 1159.



within the Tenth Grcuit.?®

O greater significance to the instant case is Jackson's
failure to cite the several opposite rulings of the Fifth
Circuit))rulings that constitute binding precedent here. W have

never refused to apply D GCench Duhne nerely because a party had

asserted an affirmative claimrather than a defense agai nst the
i nsolvent institution or the FDIC.1® To the contrary, we have

consistently applied D GCench Duhne to clains for affirmative

relief.* Even if we were of a mnd to do so, we could not

Adanms v. Wl ker, 767 F. Supp. 1099, 1106 (D. Kan. 1991)
("The Tenth Circuit's statenment in Gubb is basically dicta
of fered wi thout any explanation or analysis . . . . This court
does not feel constrained to followthe dicta in Gubb . . . .);
Torke v. FDIC, 761 F. Supp. 754, 756-57 (D. Colo. 1991);
Castleglen, Inc. v. Compnwealth Savings Ass'n, 728 F. Supp. 656,
664 (D. Utah 1989) (refusing to interpret Grubb as barring the
application of D GCench Duhne to all affirmative clains as
"contrary to the great weight of authority and [ bei ng]
anal ytically unsound.").

E. 9., Texas Refrigeration Supply, Inc. v. FDIC, 953 F.2d
975, 979 (5th CGr. 1992) ("[Q ne who has dealt with a failed
FDI C-insured institution may not assert a claimor defense
agai nst the FDI C that depends on sone understanding that is not
reflected in the insolvent bank's records."); Chatham Ventures,
Inc. v. FDIC, 651 F.2d 355, 359 (5th Gr. 1981), cert. denied,
456 U. S. 972 (1982) ("The statutory protection of section 1823(e)
shields the FDIC from defenses or clains . . . .").

1Texas Refrigeration Supply, Inc. v. FDIC, 953 F.2d 975
(5th Gr. 1992) (applying D Gench Duhne to affirmative clains of
breach of contract, negligence, breach of fiduciary duty,
prom ssory estoppel, msrepresentation, breach of good faith, and
deceptive trade practices, but not to clains of wongful
accel eration or unreasonabl e di sposal of collateral); Bowen v.
FDI C, 915 F.2d 1013, 1015 (5th Gr. 1990) (applying D Gench Duhne
to affirmative clains of prom ssory estoppel, breach of fiduciary
duty and duty of good faith and fair dealing, and constructive
fraud); Kilpatrick v. Rddle, 907 F.2d 1523 (5th Gr. 1990),
cert. denied, 111 S.C. 954, 112 L. Ed.2d 1042 (1991) (applying
D Cench Duhne to affirmative clai mof bank fraud); Bell & Mirphy
& Assoc., Inc. v. Interfirst Bank Gateway, N A , 894 F.2d 750,
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abandon wel| established precedent in order to followthis
gquestionable alternative ground for the holding in G ubb.

I nstead, we reaffirmthat D OCench Duhne and FI RREA may bar an

affirmative claimagainst the FDIC, just as it may bar a defense
to a claimby the FDI C
Al t hough Jackson failed to discuss the rel evant cases from

this circuit in his argunent that D Gench Duhne should only

prevent parties fromraising defenses to the FDI C, he
neverthel ess attenpts to rebut the FDIC s reliance on Fifth
Circuit precedent anticipatorily. Jackson tries to distinguish
his situation from previous decisions in this circuit that apply

D Cench Duhme to affirmati ve cl ai ns. He notes that in all cases

cited by the FDIC, the party asserting the affirmative cl ai m had
sone pre-existing borrowing relationship with the bank. 1In the
i nstant case, however, there apparently was no rel ationship

bet ween Jackson and MBank ot her than the |oan at issue.

We find this to be a distinction without a difference, and
clearly one insufficient to prevent the application of D Gench
Duhne to Jackson's claim Even though in prior cases, ongoing
| endi ng rel ati onshi ps may have existed, the existence or
nonexi stence of such relationshi ps was not dispositive. 1In

neither Bell & Murphy & Assoc., Inc. v. Interfirst Bank Gateway,

753 (5th Cr.), cert. denied, 111 S.C. 244, 112 L. Ed.2d 203
(1990) (applying D GCench Duhne to affirmative clains of
fraudul ent m srepresentation and breach of contract regarding
future loans); Beighley v. FDIC, 868 F.2d 776, 783-84 (5th Cr.
1989) (applying D Gench Duhne to affirmative clainms of breach of
contract, fraud, breach of fiduciary duty, prom ssory estoppel
and breach of agency contract).




N.A , or Beighley v. FDIC!?®, is there evidence that the

plaintiffs were in default on their loans at the tinmes they filed
their respective affirmative clainms. Although the FDIC
eventual |y asserted a counterclaimagainst Beighley to enforce
his prom ssory note, no existing |oan played any part in the
litigation between Bell & Murphy and the FDI C

B. No Specific Asset |nvolved

Jackson next argues that his affirmative clains against

MBank and the FDI C do not involve a specific asset and thus could

not dimnish or defeat the FDIC s interest in any such asset,

t hereby preventing application of D Gench Duhne. Again, our

decisions in Bell & Murphy! and Bei ghl ey are instructive on

this argunent. 16

In Bell & Murphy, the plaintiff entered into an agreenent

with a bank under which it was to make various |l oans to the

plaintiff. This agreenent was enbodied in a letter, but was

12894 F. 2d 750.
13868 F.2d 776.
14894 F.2d 750 (5th Cir. 1990).
15868 F.2d 776 (5th Cir. 1989).

®The only reference to either Bell & Miurphy or Beighley in
the plaintiff's brief to this court is buried in a string cite in
support of the unrenmarkabl e proposition that D GCench Duhne
"sinply precludes the use of any unwitten prom se, a prom se
whi ch does not appear as a witten and approved agreenent in the
records of the bank, as a claimor defense against the FDIC "
(Enphasis in original). In passing we note with interest that
Jackson speaks of "claimor defense" in this part of his brief
despite his sinultaneous assertion that D Gench Duhne only
applies to defenses against the FDI C




never reflected in the bank's official records. The |oans were
never made to the plaintiff who sued alleging that it had been
i nduced by the bank to enter the agreenent through fraudul ent

m srepresentations, and that the bank had breached its

obligations under that agreenent. The plaintiff in Bell & Mirphy

argued that its affirmative cl ai magai nst the bank was not barred

by D GCench Duhne because the agreenent in question did not

dimnish or defeat the FDIC s interest in any specific asset
acquired fromthe bank. Al though the agreenent clearly could
affect the total worth of the bank, it would not dimnish the
value to the bank of the plaintiff's admtted debts from ot her
transactions. In response, this court stated: "W find this

i nventive argunent to be neritless in light of our recent hol ding

in Beighley that the D GCench Duhne rule bars affirmative cl ai ns

based upon unrecorded agreenents to extend future |oans."Y

Mor eover, Jackson's attenpted reliance on A ney Savings &

Loan Ass'n v. Trinity Banc Savings Ass'n'® is misplaced. In

A ney, we refused to apply D GCench Duhne because the FSLIC has

acquired no "right, title, or interest" that could be di m nished
or defeated by A ney's clains.! Prior to the FSLIC take over of
Trinity Bank, O ney had sued Trinity successfully for recision of

a |l oan agreenent and for damages. The FSLIC placed Trinity in

7Bel | & Murphy, 894 F.2d at 753 (citing Beighley v. FDIC,
868 F.2d 776).

18885 F.2d 266 (5th Cir. 1989).
¥1d. at 275.



conservatorship after Trinity had al ready posted a supersedeas
bond to stay execution of the damage award to O ney pending
appeal . Wen the FSLIC took over Trinity, the | oan agreenent had
al ready been decl ared void; consequently there was no interest
for the FSLIC to acquire with regard to the agreenent itself.?20
The FSLIC also clainmed that it had an interest in the danage
award assessed against Trinity. Those funds had al ready been
renoved fromthe assets available to the FSLIC for distribution,
however, as a result of the entry of judgnent and the posting of
t he supersedeas bond.?* Therefore, the FSLIC had no interest
that could be dimnished or defeated by A ney's clains. In
contrast, Jackson's clains had not been determ ned by the court
prior to the FDIC s intervention.

A ney sinply is not applicable here. Jackson's claim
agai nst MBank and the FDIC, which is based on an alleged
agreenent with MBank, still tends to dimnish or defeat the
FDIC s interest in the general assets of MBank acquired by the

FDIC. Application of D Gench Duhne and FIRREA in the instant

case is consistent with the established purpose of the doctrine:
"Fundanental ly, D Cench attenpts to ensure that FDI C exam ners
can accurately assess the condition of a bank based on its

books."?2 Cdearly, the financial condition of a bank can be

201 d.
211 d.

22Bowen v. FDIC, 915 F.2d 1013, 1016 (5th G r. 1990);
Langley v. FDIC, 484 U. S. 86, 91-91 (1987).

at 274.
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affected by an affirmative clai magainst the bank as well as by a
defense to a claimthe bank possesses against a borrower. W

hold that Jackson's affirmative claimis subject to D Gench Duhne

and Fl RREA.

C. Sufficiency of the Witing

To avoid conflicting with the requirenents of D GCench Duhne

and FI RREA, agreenents (such as Jackson's) between borrowers and
banks generally nust be in witing, and nust be properly

execut ed, approved, and recorded in the official records of the
bank. In support of his claim Jackson submtted to the district
court the follow ng docunents: his personal financial statenent;
his | oan application; Sterling's |oan application for the
purchase of the Mnsanto plant; and Sterling' s |oan application
for the purchase of stock to be used in the enpl oyee stock
ownership plan. Assum ng, w thout so deciding, that these
docunents were properly executed, approved, and recorded, they

still fail satisfy the requirenents of D Gench Duhne and FlI RREA

Jackson's cl ai m agai nst MBank and the FDI C centers on the
bank's refusal to |l end him $3,000 for his purchase of 500 shares
of Sterling stock. Jackson's |loan application states
unanbi guously that Jackson is applying for a $5,000 | oan and that
the collateral will consist of 833 shares of Sterling stock.
Across the face of this loan application is witten: "Custoner
cancelled loan." The docunents on file wth the bank establish
only that Jackson applied for a $5,000 |oan and that he

subsequently cancelled that | oan. To a bank exam ner or anyone

11



else unfamliar with the facts not contained within the four
corners of these docunents, they reflect nothing of Jackson's
applying for "up to" $5,000 or purchasing "up to" 833 shares of
stock. Wthout nore, they do not constitute either a contract
with, or a prom se by, the bank to | oan $3,000 to Jackson for the
purchase of 500 shares of Sterling stock. Consequently, Jackson
has failed to establish a genuine issue as to the existence of

any agreenent regarding a $3,000 | oan that conplies with the

requi renents of D Gench Duhne or FIRREA. As the docunents
produced between the tinme of the magistrate's recomendati on and
the granting of summary judgnent do not defeat the application of

D Cench Duhnme or FIRREA, the failure of the district court to

di scuss themin the order granting sunmary judgnment is
i mmaterial .
| V.
CONCLUSI ON
Jackson's cl ai magai nst MBank and the FDIC falls within the

anbit of D GCench Duhne and FIRREA. He is asserting a claim

against the FDIC that if successful would clearly dimnish or
defeat the value of the assets acquired from MBank by the FDIC.
The fact that Jackson is asserting an affirmative clai magai nst
the FDIC rather than a defense to a claimby the FD C does not
change this analysis. Simlarly, our analysis is unaffected by
the fact that Jackson's claimdoes not affect the FDIC s interest
in a specific asset, but only in the total worth of the bank.

In response to the FDIC s notion for summary judgnent,
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Jackson produced sone docunentation of activities anong hinself,
MBank, and Sterling. But, as those docunents fail to establish a
genui ne issue as to the existence of a witten agreenent neeting

the requirenents of D Gench Duhne and FlI RREA, expressly

evidencing either a |l oan of $3,000 or one of "up to" $5, 000,
Jackson cannot prevail. For the foregoing reasons, the district
court's grant of the FDIC s notion for summary judgnent is

AFFI RVED. 2

2The FDIC asserts in its brief that Jackson's appeal is
frivol ous and requests this court to award damages under Fed. R
App. P. 38. The FDI C argues that sanctions are nerited because
Jackson pursued the appeal of a case governed by well-settled
precedent and failed to address squarely that controlling
precedent. Al though Jackson's appeal denonstrates a nultitude of
deficiencies, they are not so egregious as to require sanctions.
Consequently, we decline the FDIC s invitation.
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