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PER CURI AM *
For this action under the Enpl oyee Retirenent |Inconme Security
Act of 1974 (ERISA), Dan Watley appeals the summary judgnent
against his challenge to the denial of short-term disability
benefits under the Mdtorola Disability Incone Plan (the Plan).
What |l ey, a Motorol a enpl oyee, suffered a neck injury in 1997,
during a turbulent airplane flight. He continued working for

Mot orol a until March 2002, when he went on |eave for pain rel ated

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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to the 1997 injury. Later that March, Whatley was seen by a
physi ci an, who di agnosed neck and spine injuries and declared him
unable to work pending further nedical evaluation. What | ey was
reevaluated on 14 May and di agnosed with chronic neck pain, but
released to work with no restriction. On 22 May, Wiatl ey underwent
an unrel ated surgi cal procedure but was rel eased to work as of June
2002. On 20 June, Whatley visited a third physician who agreed to
certify himas disabled, but only until he could neet wwth a fourth
physician in July 2002.

What |l ey applied for short-termdisability benefits under the
Pl an for the 180-day period begi nning on 20 June 2002. The Planis
mai nt ai ned and adm ni stered by Mdtorola. Whatley provided the Plan
wth nedical information from the physicians with whom he had
consulted. [In July 2002, after review ng his application, the Pl an
deni ed his benefits request.

What | ey appeal ed the decision in January 2003, providi ng new
information froma physician who had found Watl ey di sabl ed as of
24 July 2002. Anot her docunent, however, conpleted by that sane
physi ci an, suggested Whatl ey was no | onger di sabl ed as of Novenber
2002. Mpdtorola arranged for another exam nation of Whatley. That
physi ci an concl uded Watley was not disabl ed. The Plan denied
What |l ey’ s appeal in March 2003.

Whatley filed this action wunder ERISA, 29 USC 8§
1132(a)(1)(B), claimng the Plan abused its discretion in denying
benefits. On cross notions for summary judgnment, the district
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court, finding substantial evidence supported the Plan’s actions,
awar ded judgnent to the Plan in Novenber 2006.

A summary judgnent is reviewed de novo, applying the sane
standards as the district court. See Robinson v. Aetna Life Ins.
Co., 443 F.3d 389, 392 (5th Gr. 2006). Because the Plan
adm ni strator has discretion to determ ne benefits clainms, the
admnistrator’s interpretation of the plan terns is reviewed for
abuse of discretion. Duhon v. Texaco, Inc., 15 F.3d 1302, 1305
(5th Cr. 1994). “ITOur review of the admnistrator's decision
need not be particularly conplex or technical; it need only assure
that the adm nistrator's decision fall somewhere on a conti nuum of
reasonabl eness —even if on the lowend”. Vega v. Nat'l Life Ins.
Serv. Co., 188 F.3d 287, 297 (5th Cr. 1999) (en banc). *“Were,
however, an admnistrator's decision is tainted by a conflict of
interest, the court enploys a ‘sliding scale’ to eval uati ng whet her
t here was an abuse of discretion.” MclLachlan v. ExxonMbi |l Corp.
350 F.3d 472, 478 (5th Cr. 2003). This approach does not change
t he applicable standard of review, but only requires a reduction in
the anount of deference provided to a plan admnistrator’s
decision. Id.

Whatl ey clains the district court’s standard of revi ew was t oo
deferential to the Plan. He contends the admnistrator had
nunmerous conflicts of interest and comm tted nunmerous procedural

errors warranting a substanti al | essening of def er ence;



accordingly, the district court should have applied an al nost de
novo standard of review Whatl ey offers no evidence of any
conflict of interest, however, and the clainmed three procedura
errors, discussed below, do not warrant a |essening of the
def erence accorded the adm nistrator, nor do his contentions about
the asserted errors show an abuse of discretion.

Whatley first contends the Plan admnistrator failed to
consi der the Social Security Adm nistration’s (SSA) havi ng awar ded
Whatl ey disability benefits. Whatley offers no evidence that the
Plan adm ni strator failed to consider the SSA award. Furthernore,
the Plan admnistrator’s denial of benefits was supported by
substantial evidence in the record. Ellis v. Liberty Life Assur.
Co. of Boston, 394 F.3d 262, 273 (5th Gr. 2004) (“If the plan
fiduciary s decision is supported by substantial evidence and is
not arbitrary and capricious, it nust prevail.”). The district
court considered the evidence submtted by Wiatl ey and found: two
of Whatley’'s treating physicians had rel eased himto work as of 20
June; and a third doctor, who had certified Whatley as disabl ed,
adm tted he had not perforned disability eval uati ons and had agreed
to certify Whatley only to fill in the gap until Watley s next
appoi ntnent with a different physician.

What |l ey next contends that the Plan’s failure to include a
copy of his job descriptionin the admnistrative record evi dences

abuse of discretion. As the district court correctly determ ned,



Whatl ey’ s claimis unavailing; evenif his contentions are correct,
he does not offer evidence to support his assertion that the Plan
admnistrator failed to consider Whatley’'s ability to performhis
] ob.

Finally Whatl ey asserts: the Plan adm nistrator applied the
wrong definition of disability in resolving his claim Because
Whatl ey raises this issue for the first tine on appeal, we do not
consider it. Texas Comercial Energy v. TXU Energy, Inc., 413 F. 3d
503, 510 (5th Cir. 2005), cert. denied, 126 S. C. 1033 (2006).
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