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KING Circuit Judge:’

Petitioner-appell ant Denard Sha Manns seeks a certificate of
appeal ability (“COA’) to appeal the district court’s judgnent
denying his petition for a wit of habeas corpus pursuant to 28
U S C 8§ 2254. Because Manns has not made a substantial show ng
of the denial of a constitutional right, we DENY his COA

appl i cation.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| . BACKGROUND

Manns was indicted in Texas state court for the Novenber
1998 death of M chele Robson. The indictnent charged Manns with
capital nurder and alleged that Manns intentionally caused
Robson’s death in the course of commtting or attenpting to
commt robbery, kidnapping, and aggravated sexual assault. Manns
pl eaded “not guilty” and proceeded to a jury trial in February
2002 before the 27th District Court of Bell County, Texas. He
was convicted of capital nmurder on March 1, 2002, and was
sentenced to death. Manns appeal ed his conviction and sentence
to the Texas Court of Crimnal Appeals, which affirnmed. See

Manns v. Texas, 122 S.W3d 171 (Tex. Crim App. 2003).

On Novenber 10, 2003, Manns filed a state application for a
writ of habeas corpus. The 27th District Court of Bell County,
Texas, entered findings of fact and concl usions of |aw and
recommended that Manns’s application be denied. The Court of
Crim nal Appeals sunmarily adopted the trial court’s findings and
concl usi ons and deni ed Manns’'s application on Septenber 29, 2004.

See Ex Parte Manns, No. 59,664-01, slip op. (Tex. Crim App.

Sept. 29, 2004) (per curianm (unpublished opinion).

Manns filed a federal petition for a wit of habeas corpus
in the Western District of Texas on Septenber 29, 2005 and an
anended petition on Cctober 14, 2005. The district court denied

the petition on April 21, 2006. See Manns v. Dretke, No.




W 04- CA-332, slip op. (WD. Tex. Apr. 21, 2006) (unpublished
opinion). Mnns tinely filed a notice of appeal and noved for a
COA, but the district court denied Manns’s COA request. Manns
now seeks a COA fromthis court to appeal the district court’s
deni al of his habeas petition.
1. STANDARD COF REVI EW

Manns’s petition is governed by the Antiterrori sm and
Ef fective Death Penalty Act (AEDPA) of 1996 8§ 101-108, Pub. L
No. 104-132, 110 Stat. 1214 (1996) (codified as anended at 28
U S. C. 88 2244, 2253-2266). Under AEDPA, a state habeas
petitioner may appeal a district court’s dismssal of his
petition only if the district court or the court of appeals first
issues a COA. 28 U S.C. § 2253(c)(1).

A COAwlIll be granted “only if the applicant has nmade a
substantial show ng of the denial of a constitutional right.”
8§ 2253(c)(2). A petitioner satisfies this standard by
denonstrating that “jurists of reason could disagree with the
district court’s resolution of his constitutional clains or that
jurists could conclude the issues presented are adequate to

deserve encouragenent to proceed further.” Mller-El v.

Cockrell, 537 U S. 322, 327 (2003) (citing Slack v. MDaniel, 529

U S 473, 484 (2000)). The court’s review of the COA request
thus involves performng a threshold inquiry into the nerits of

the clains in the underlying habeas petition. See id. at 327



(citing Slack, 529 U. S. at 481). “This threshold inquiry does
not require full consideration of the factual or |egal bases
adduced in support of the clains. |In fact, the statute forbids
it.” 1d. at 336.

In determ ning whether jurists of reason could disagree with
the district court’s denial of the habeas petition, we nust also
consider the district court’s deferential standard of review

under AEDPA. See Brown v. Dretke, 419 F.3d 365, 371 (5th Cr

2005) (“Wth respect to the review of factual findings, AEDPA
significantly restricts the scope of federal habeas review ”).
Under AEDPA, a federal court nmust not grant habeas relief “wth
respect to any claimthat was adjudicated on the nerits in State
court proceedings” unless it determnes that the state court’s
adj udication “resulted in a decision that was contrary to, or

i nvol ved an unreasonabl e application of, clearly established
Federal |aw, as determ ned by the Suprene Court of the United
States.” 28 U.S.C. 8§ 2254(d)(1). “A state court’s decision is
contrary to Suprene Court precedent if (1) ‘the state court
arrives at a conclusion opposite to that reached by [the Suprene
Court] on a question of law [] or (2) ‘the state court confronts
facts that are materially indistinguishable froma rel evant
Suprene Court precedent and arrives at a result opposite to [that

of the Suprene Court].’” Pippin v. Dretke, 434 F.3d 782, 787 (5th

Cir. 2005) (first and third alterations in original) (quoting

Wllians v. Taylor, 529 U S. 362, 405 (2000)), cert. denied, 127
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S. . 351 (2006). “A state court’s decision is an unreasonable
application of clearly established federal |aw whenever the state
court identifies the correct governing legal principle fromthe

Suprene Court’s decisions but applies that principle to the facts

of the prisoner’s case in an objectively unreasonabl e manner.”

Id. (quoting Young v. Dretke, 356 F.3d 616, 623 (5th G r. 2004)
(internal quotation marks omtted)). “An unreasonable
application may al so occur if ‘the state court either
unreasonably extends a legal principle from][Suprenme Court]
precedent to a new context where it should not apply or
unreasonably refuses to extend that principle to a new context

where it should apply. Id. (alteration in original) (quoting
Young, 356 F.3d at 623).
[11. DI SCUSSI ON

A. Cainms Two and Four: Burden of Proof on Mtigating Factors

1. Background

We first address Manns’'s second and fourth clains. Both
clains relate to the mtigation special issue submtted to the
jury during the sentencing phase of his trial and to the | ack of
any explicit assignnent of a burden of proof on the question.

I n accordance with the version of article 37.071, section
2(e)(1) of the Texas Code of Crimnal Procedure as it then

exi sted, the jury was asked:

Do you find from the evidence, taking
into consideration all of the evidence,
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including the circunstances of the offense,

t he defendant’s character and background, and

the personal nor al culpability of t he

def endant, t hat there is a sufficient

mtigating circunstance or circunstances that

a sentence of life inprisonnent rather than a

deat h sentence be i nposed?
See Tex. Cooe CRM Proc. ANN. art. 37.071 8 2(e)(1) (Vernon Supp.
2004) (anended 2005). Although the jury was asked whet her there
were mtigating factors sufficient to warrant a sentence of life
i nprisonnment rather than death, the jury was not instructed
whet her the burden of proof on the question was borne by the
state or by Manns.

In his second claim Manns contends that the | ack of any

bur den-of - proof allocation sent “m xed signals” to the jury in

violation of Penry v. Johnson (Penry 11), 532 U S. 782 (2001).

And in his fourth claim Mnns asserts that under Apprendi v. New

Jersey, 530 U S. 466 (2000), and Ring v. Arizona, 536 U S. 584

(2002), the state should have been required to prove beyond a
reasonabl e doubt the absence of sufficient mtigating evidence
warranting a sentence of life inprisonnent.

The state asserts here, as it did before the district court,
t hat Manns did not exhaust these clains in state court. True,
Manns raised these clains for the first tine in his federa
habeas petition; he did not raise themat any point in his
original state crimnal proceedings or in his state habeas
application. Even though Manns failed to exhaust these clains in
state court, the district court proceeded to the nerits and
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denied the clains. The district court was permtted to deny
Manns habeas relief on the nerits of his clains notwthstanding
his failure to exhaust. See 28 U S.C. § 2254(b)(2) (“An
application for a wit of habeas corpus nay be denied on the
merits, notwithstanding the failure of the applicant to exhaust
the renedies available in the courts of the State.”). W perform
a threshold inquiry into the nerits of Manns’s clains to
determ ne whether jurists of reason could disagree with the
district court’s denial of the clains.

2. CaimTwo: Penry Caim

Manns asserts that the mtigation special issue sent “m xed
signals” to the jury and thereby violated the Ei ghth Arendnent
under Penry Il. The district court denied Manns's claim
observing that Manns received the instruction required by article
37.071, section 2(e)(1), which does not contain a nullification
instruction as prohibited by Penry 11.

Manns’s claimis not the typical Penry claim—.e., that the
mtigation special issue presented to the jury did not permt the
jury to consider and give full effect to Manns’s mtigating

evi dence. See, e.g., Scheanette v. Quarternman, 482 F.3d 815,

824-25 (5th Gr. 2007). Manns does not argue that the jury
recei ved m xed signals about howto give full effect to his
mtigating evidence. |In fact, Manns’'s COA request does not even

identify what mtigating evidence, if any, he presented to the



jury.

| nst ead, Manns opines that the jury received m xed signals
in violation of Penry Il because the mtigation special issue did
not explicitly allocate the burden of proof on the question. He
asserts that the jury’'s answer to the mtigation special issue
may have turned on whether the jury believed it should begin its
deli berations with a presunption of a death sentence or a

presunption of a sentence of life inprisonnent.! In essence,

! The heart of Manns’'s argunent is as follows:

[Under Penry 11,] [t]he question here
t hen becones whet her t he statutory

“mtigation” issue submtted to the jury in
this case al so suffers fromthe constitutional
flaw of sending “m xed signals.” To pose the
question is to answer it, for [the Texas Court
of Crim nal Appeal s] has al ready acknow edged
that the statutory issue is unclear as to the

burden of proof. . . . As di scussed above,
the practical effect is even wrse, as . . .
the burden seenms to fall on the defense.

Jurors can focus their deliberations on
whet her a defendant has produced sufficient
evidence to convince them a death sentence
should not be inposed. On the other end,
jurors could focus on whether the State
di sproved or rebutted the mtigating evidence
produced by the defendant. Put another way, a
juror can begin deliberations with either a
presunption that a death sentence is
appropri at e, or a life sent ence IS
appropriate. A juror’s answer nmay wel | depend
on which presunption he uses, and how he
approaches the issue. Wth such conflicting
interpretations, there is no way for a juror
to determne how they should approach
answering the issues. In this situationit is
nmore than probable that jurors may have
different views of how the issues should be
appr oached.
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Manns posits that Penry Il requires the trial court to instruct
the jury regarding which party bears the burden of proof in order
to avoi d sendi ng prohi bited m xed signals.

But Penry |1 sinply does not address which party bears the
burden of proof on the mtigation special issue, nor does it
require that the burden be assigned to a particular party.
Instead, Penry |l reaffirnmed that the jury nust “be able to
‘consider and give effect to [a defendant’s mtigating] evidence
in inposing sentence.’” 532 U S. at 797 (enphasis omtted)

(alteration in original) (quoting Penry v. Lynaugh (Penry |), 492

U S 302, 319 (1989)). The Suprene Court held that a judicially
crafted nullification instruction did not permt the jury to give
full effect to the defendant’s mtigating evidence in part
because “[a]t best, the jury received m xed signals” fromthe
conmbi nation of the nullification instruction and an instruction

to follow the oath and the | aw. See Penry IIl, 532 U S. at 802.

The district court observed that Manns’s jury did not receive a
nullification instruction and inplicitly concluded that the jury
therefore did not receive Penry Il’s prohibited “m xed signals.”
Jurists of reason could not disagree with the district court’s
resolution of Manns’s claim and accordingly we deny Manns’s CQOA
request on this claim

3. CdaimFour: Apprendi/Ri ng Caim

Manns al so contends that his Fourteenth Amendnment due



process rights were violated because the mtigation special issue
inplicitly placed the burden of proving sufficient mtigating
factors onto Manns. Manns posits that under Apprendi and R ng,
the state nust bear the burden of proving beyond a reasonabl e
doubt that there are insufficient mtigating circunstances to
warrant the inposition of a sentence of life inprisonnent rather
than death. The district court denied this claim observing that
the sanme argunent has been rejected at both the state and federal
l evel .2

In previous cases, we have denied COA applications on this

very issue, see Scheanette, 482 F.3d at 828-29, and Rowell V.

Dretke, 375-78 (5th G r. 2005), and for the sane reasons we do
so in this case as well. Under Apprendi and R ng, the
aggravating factors permtting the elevation of the sentence from
life inprisonnent to death nmust be found by a jury. See Ring,

536 U.S. at 609. But nothing in Apprendi or R ng addresses

mtigating factors. See Ring, 536 US. at 597 n.4 (“[R ng] nakes
no Sixth Anmendnent claimwth respect to mtigating
circunstances.”). As this court has observed, the absence of
mtigating factors need not be proved by the state beyond a
reasonabl e doubt because “a finding of mtigating circunstances

reduces a sentence fromdeath, rather than increasing it to

2 The district court cited Russeau v. Texas, 171 S.W3d 871
(Tex. Crim App. 2005), Resendiz v. Texas, 112 S.W3d 541, 549-50
(Tex. Crim App. 2003), and Resendiz v. Dretke, No. 4:05-CV-1604,
2005 WL 2171890 (S.D. Tex. Sept. 7, 2005) (unpublished opinion).
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death.” Ganados v. Quarternman, 455 F.3d 529, 536-37 (5th Cr.),

cert. denied, 127 S. . 732 (2006). Moreover, the Suprene Court

recently made clear that its decision in Walton v. Arizona, 497

U S 639 (1990), that “a state death penalty statute may pl ace
the burden on the defendant to prove that mtigating
ci rcunst ances outwei gh aggravating circunstances,” is still

controlling. Kansas v. Marsh, 126 S. C. 2516, 2524 (2006).

Jurists of reason could not disagree with the district court’s
resolution of this claim Accordingly, Manns’'s request for a COA
on this claimis deni ed.
B. daim1l: Lack of Juror Unanimty on Manner of Conmmtting
Capi tal Murder

We turn next to Manns’s first claim Manns contends that
his Fourteenth Anendnent right of due process and his Sixth
Amendnent right of trial by jury were violated because the trial
court did not require the jury to unani nously agree whether the
of fense el evating nurder to capital nurder was robbery,
ki dnappi ng, or aggravated sexual assault.® Manns first presented

this claimin his state habeas application.* The Court of

3 Although Manns’s first claimis predicated on both the
Fourteenth Anendnent and the Sixth Anendnent, the right of juror
unanimty “is nore accurately characterized as a due process
right than as one under the Sixth Amendnent.” Schad v. Arizona,
501 U. S. 624, 634 n.5 (1991) (plurality opinion).

* The state contends that Manns did not exhaust his state
renmedies on this claim But in his state habeas application,
Manns asserted that his constitutional rights of due process and
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Crim nal Appeals rejected Manns’s argunent, relying on Kitchens
v. Texas, 823 S.W2d 256 (Tex. Crim App. 1991).° Manns again
presented the argunent in his federal habeas petition. The
federal district court also relied on Kitchens in rejecting
Manns’ s argunent. Manns now seeks a COA on this claim

The indictnment charged Manns with capital nurder, which was
defined in 1998 in relevant part as “intentionally
commt[ting] . . . murder in the course of commtting or
attenpting to commt kidnapping, burglary, robbery, aggravated
sexual assault, arson, or obstruction or retaliation.” TEX PENAL
CooE ANN. 8§ 19.03(a)(2) (Vernon 1998) (anended 2003). The
i ndictnment all eged that Manns “caus[ed] the death of an
i ndi vi dual, nanely, M CHELE ROBSON, by shooting the said M CHELE
ROBSON with a firearm. . . in the course of commtting or
attenpting to commt the offense[s] of kidnapping[,]
robbery[,] . . . [and] aggravated sexual assault of the said
M CHELE ROBSON.” The state trial court instructed the jury:

[I]f you believe from the evidence beyond a
reasonabl e doubt, that the defendant, DENARD

trial by jury were violated because the jury instructions “did
not require all twelve jurors to agree on whether the aggravating
factor elevating nurder to capital nurder was ki dnapping,
robbery[,] or aggravated sexual assault.” Consequently, Manns
fairly presented this claimto the state courts and therefore
exhausted his state renedies. W thus proceed with a threshold
inquiry into the district court’s resolution of his claim

> The Court of Crimnal Appeals did so indirectly by
summari |y adopting the findings and concl usions of the state
district court, which relied on Kitchens.
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MANNS, . . . intentionally commt[ted] nurder
by causi ng the death of an individual, nanely,
M CHELE ROBSQN, by shooting the said M CHELE
ROBSON with a firearm and

(1) the defendant was then and there in the
course of commtting or attenpting to commt
the of fense of kidnapping of the said M CHELE

ROBSQON; or

(2) . . . robbery of the said M CHELE ROBSQON,
or

(3) . . . aggravated sexual assault of the

said M CHELE ROBSON

you wll find the defendant gquilty of the
of fense of Capital Muirder :

The jury reported on a general verdict formits finding that
Manns was “guilty of the offense of Capital Miurder as alleged in
the indictnent.”

Manns argues that his constitutional rights were violated
because the jury was not required to unani nously agree on which
aggravating offense (i.e., kidnapping, robbery, or aggravated
sexual assault) elevated his crine to capital nurder. The thrust
of Manns’s argunent is that the aggravating of fenses enunerated
in section 19.03(a)(2) are separate el enents of the offense of
capital nurder, not nerely alternate neans of commtting capital
murder. As such, Manns contends, the jury should not have been
permtted to find himguilty of capital nurder w thout agreeing
unani nously on at | east one particular offense enunerated in
section 19.03(a)(2).

In Schad v. Arizona, 501 U S. 624 (1991), a plurality of the
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Suprene Court “concluded that when a statute enunerates
alternative routes for its violation, whether jurors nust be
unani nous wWith respect to a particular route depends on two

questions.” United States v. Ednonds, 80 F.3d 810, 815 (3d Gr.

1996) (en banc). The first question involves an inquiry into
legislative intent: “[Dlid the legislature intend the different
routes to establish separate ‘offenses,’” for which unanimty is
required as to every fact constituting the offense, or different
‘“means’ of violating a single offense, for which unanimty is not

requi red?” 1d.; see also Schad, 501 U S. at 636-37 (plurality

opinion). The second inquiry is constitutional in nature: “[I]f
the legislature intended the alternative routes to be nere neans
of violating a single statute, is the statute’s definition of the
crime unconstitutional under the Due Process C ause?” Ednonds,

80 F.3d at 815; see also Schad, 501 U S. at 632 (plurality

opi ni on).

In Kitchens, the Texas Court of Crimnal Appeals answered
the first Schad question with regard to the crine of capital
murder in Texas. The Kitchens court determ ned that the offenses
enunerated in section 19.03(a)(2) do not establish separate
el ements but rather are nerely “differing nmethods of commtting
one offense.” 823 S.W2d at 257-58. The court explicitly
condoned the use of a general verdict in a capital-nurder trial,
whereby the jury need not be unani nous as to which of the
enuner at ed of fenses el evates nurder to capital nurder. [d.
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Manns cont ends, however, that Kitchens was wongly deci ded.
He criticizes the perceived |ack of thoroughness in Kitchens’'s
anal ysis, contending that the Court of Crimnal Appeals did not
performa sufficient inquiry into the Texas legislature’ s intent

as contenplated by Schad and Richardson v. United States, 526

U S 813 (1999). He maintains that the Kitchens court instead
sinply “declare[d], essentially by judicial fiat, that any
alternative theories of comm ssion of an offense as defi ned
wthin a single penal statute will invariably and al ways be
regarded as nothing nore than ‘neans’ of satisfying the elenents
of the statute.” He argues that a proper inquiry into

| egislative intent yields the conclusion that the Texas

| egislature intended for section 19.03(a)(2) to create separate
el ements, not nerely to provide alternative nethods for
commtting a single crine. He relies primarily on the statute’s
| anguage, but he also argues that even if the statute is

anbi guous, there should essentially be a presunption that the
statute creates separate elenents. Finally, Manns opines that
Kitchens no | onger represents the view of the Texas courts. He
argues that the Court of Crimnal Appeals revisited the issue of

juror unanimty in Ngo v. Texas, 175 S.W3d 738 (Tex. Crim App.

2005), and that Ngo’'s rationale supports a conclusion that

section 19.03(a)(2) enunerates elenents of capital nurder, not
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nerely manner and neans of proving a single elenent.?

But in construing the Texas legislature’s intent, a federal
habeas court is bound by the statutory interpretation set forth
by the Texas court. By rejecting Mann’s claimand relying on
Kitchens, the Court of Crimnal Appeals effectively determ ned
t hat under Texas | aw, robbery, ki dnapping, and aggravated sexual
assault are sinply alternate neans of conmtting the crinme of
capital nurder. Cf. Schad, 501 U S. at 637 (plurality opinion)
(“I'n the present case, for exanple, by determning that a general
verdict as to first-degree nurder is permssible under Arizona
|l aw, the Arizona Suprene Court has effectively decided that,
under state law, preneditation and the comm ssion of a felony are
not independent elenents of the crinme, but rather are nere neans
of satisfying a single nens rea elenent.”). On habeas review,

the district court is not permtted to second-guess the Texas

6 Manns al so asserts that the Court of Crimnal Appeals
specifically held in Rodriquez v. Texas, 146 S.W3d 674 (Tex.
Crim App. 2004), that the alternative theories of capital nurder
enunerated in section 19.03(a)(2) do in fact constitute el enents
of the offense. The Rodriguez court did state that the offense
of capital nurder includes “aggravating ‘nature of circunstances
and/ or nature of conduct elenents’ [that] are elenents of the
offense.” 146 S.W3d at 677. But the court appears to have been
recognizing sinply that in a capital-nurder case the state
must —n addition to proving that the defendant intentionally
caused an individual’s death—al so prove “that the accused
engaged in other crimnal conduct (i.e., Kkidnapping, robbery,
aggravat ed sexual assault, escape froma penal institution) or
had know edge of certain circunstances (i.e., that the victimwas
a peace officer).” Id. (quoting Patrick v. Texas, 906 S. W 2d
481, 491 (Tex. Cim App. 1995)). The Rodriguez court did not
state that it was in any way nodi fying or overruling Kitchens.
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court’s interpretation of Texas |aw but nust instead respect it
as controlling. See id. at 636 (plurality opinion) (“If a
State’s courts have determ ned that certain statutory
alternatives are nere neans of commtting a single offense,

rat her than i ndependent elenents of the crine, we sinply are not
at liberty to ignore that determ nation and concl ude that the
alternatives are, in fact, independent el enents under state |law.”

(citing Mullaney v. Wlbur, 421 U S. 684, 690-91 (1975); Murdock

v. Gty of Menphis, 87 U S. 590 (1875))). In disposing of

Manns’ s due process claim the district court respected Kitchens
as controlling, and jurists of reason could not disagree with
that resolution of Manns’s claim’ Accordingly, we deny his
request for a COA on this claim
C. Cdaim3: Ineffective Assistance of Counsel

Lastly, Manns clains that he received ineffective assistance
of counsel. He argues that his appellate counsel provided
constitutionally deficient assistance by failing to raise on
direct appeal the issue of the |ack of juror unanimty as to
whi ch enunerated of fense el evated nurder to capital nurder, even

t hough this issue had been preserved in the trial court.® Manns

" Manns did not go on to argue in the district court (and
does not argue here) that under Schad’s second prong, Texas’'s
definition of capital nurder, as construed by the Court of
Crim nal Appeals, violates due process. Hence, we do not address
it.

8 Manns nade ot her argunents in his state and federal habeas
petitions about the effectiveness of his appellate counsel. But
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presented this claimin both his state habeas application and in
his federal habeas petition.
Manns’ s i neffective-assistance-of-counsel claimis governed

by Strickland v. WAshington, 466 U. S. 668 (1984). See Smth v.

Robbins, 528 U. S. 285 (2000). Under the Strickland standard,

Manns nust show that his appellate counsel’s perfornance was
obj ectively unreasonable and that it prejudiced him See id. To
establish prejudice, Manns nust denonstrate a reasonabl e
probability that absent his appellate counsel’s unreasonabl e
performance he woul d have prevailed on appeal. See id. at 285-
86.

Manns has not shown that jurists of reason coul d di sagree
with the district court’s denial of his claimof ineffective
assi stance of counsel. Assum ng arguendo that Manns’s appell ate
counsel’s failure to present the juror-unanimty argunent on
di rect appeal was objectively unreasonabl e, Manns cannot
denonstrate prejudice. As we explained above, Manns has not nade
a substantial showing that the trial court’s failure to require
the jury to be unani nobus on which offense el evated nmurder to
capital nurder deprived himof a constitutional right. As a
result, he has also failed to denonstrate prejudice—+.e., a
reasonabl e probability that had his appellate counsel nade the

juror-unanimty argunent, he would have prevailed on direct

he does not address these argunents in his COA request.
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appeal . Consequently, Manns’s request for a COA on this claimis
deni ed as wel | .
| V. CONCLUSI ON
For the foregoing reasons, Manns’s request for a COAis

DENI ED.
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EMLIOM GARZA, Crcuit Judge, specially concurring:

| concur in the majority opinion but wite separately to
voi ce concern that Kitchens was wongly decided. Under both of
Schad’ s inquiries—statutory construction of Texas’s capital
mur der statute and due process—the specific felony offense
el evating nurder to capital nurder is a separate elenent of the
crime of capital nurder, not, as the Texas Court of Crim nal
Appeal s has held, a “differing nethod[] of conmmtting one
of fense.” Kitchens v. Texas, 823 S.W2d 256, 258 (Tex. Crim
App. 1991); see Tex. PenaL CobE ANN. 8 19.03(a)(2) (Vernon 1998)
(anmended 2003).

The di stinction between the elenents of a crine and the
means of commtting an elenent of a crinme is often | ess than
clear, but Texas's capital nurder statute is straightforward. To
commt capital nurder, a defendant nust not only have the
requi site actus reas and nens rea of nurder, but he al so nust
commt a felony that is, in and of itself, a separate crine,
which conmes with its own actus reas and nens rea requirenents.
See, e.g., TEx. PenaL Cooe ANN. 8§ 20.03(a) (kidnaping); 1d. §
29.02(a) (robbery); 1d. 8§ 22.021(a) (aggravated sexual assault).
The act of commtting kidnaping, or robbery, or aggravated sexual
assault is not an alternate neans by which one comnmts capital

murder. Means are “prelimnary factual issues which underlie the
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verdict,” Schad v. Arizona, 501 U S 624, 631-32 (1991) (internal
quotations omtted), and consist of alternate theories in the
comm ssion of an elenent of the offense—for exanple, using a gun
versus using a knife in conmtting aggravated sexual assault.
The nens rea el enent can al so be established by various neans,
for exanple, commtting nurder that is preneditated or an act of
passion. Here, however, the underlying felony offense is a
separate crine in and of itself, which, if its elenents are
proved beyond a reasonabl e doubt, elevates nurder to capital
murder and hence is an elenent of the crinme of capital nurder.
Cf. Richardson v. United States, 526 U S. 813, 817-19 (1999);
Apprendi v. New Jersey, 530 U S. 466, 496 (2000) (“[T]he fact
that New Jersey . . . has also nade precisely the sane conduct
t he subject of an independent substantive offense” is probative
as to whether the conduct is an elenent of the crine). | concur
i n denyi ng COA because we are required under Schad to defer to
Texas’s own interpretation of its capital nurder statute.
Moreover, although | agree with the ngjority that Manns
wai ved any argunent under Schad s second prong that Texas’s
definition of capital nurder, as construed by the Texas Court of
Crim nal Appeals, violates due process, | amnot confident that
Kitchens can survive a due process analysis. For one, proving
the specific underlying felony offense as a separate el enent of

the crime makes a difference where, as here, the Governnent
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i ntroduced evidence that the defendant commtted nore than one
felony offense. By conbining alternative theories of guilt, the
prosecutor may have managed to convict Manns w t hout proving
beyond a reasonabl e doubt all of the elenents of any one theory
to a constitutionally adequate nunber of jurors. See Richardson,
526 U.S. at 819 (expressing concern wth “increas[ing] the

I'i kelihood that treating violations sinply as alternative neans,
by permtting a jury to avoid di scussion of the specific factual
details of each violation, will cover up w de di sagreenent anong
the jurors about just what the defendant did, or did not, do.”).
Mor eover, Kitchens does not construe the el enents of capital
murder to that level of specificity required by the Constitution.
See Schad, 501 U. S. at 632-33 (“require[ing] proof sone specific
illegal conduct”). “[NJothing in our history suggests that the
Due Process Clause would permt a state to convict anyone under a
charge of ‘Crine’ so generic that any conbination of jury

findi ngs of enbezzl enent, reckless driving, nurder, burglary, tax
evasion, or littering, for exanple, would suffice for
conviction.” See Schad, 501 U S. at 634. | fear that, under
Kitchens, Texas’s capital nmurder statute, by allowing a

conbi nation of jury findings of kidnaping, robbery, or sexual

assault, may be such an unconstitutional crine.
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