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Before the court is a notion for issuance of a certificate
of appealability (“COA") filed by Petitioner CGerald Janmes Hol |l and
(“Hol land”), who was convicted in M ssissippi of capital mnurder
during the course of a rape and subsequently sentenced to death.
In his notion, Holland raises five issues that he asserts shoul d

be heard by this court. For the follow ng reasons, we GRANT a

" Pursuant to 5TH QG RoU T RUE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QRaUT
RULE 47.5. 4.



COA with respect to Holland’s claimthat he was not permtted to
i ntroduce rebuttal evidence at his re-sentencing. W deny a COA
on the remai nder of the issues.
|. FACTUAL AND PROCEDURAL BACKGROUND
On Novenber 17, 1986, Holland was indicted by a grand jury
in Harrison County, M ssissippi, for nurdering fifteen-year-old
Krystal D. King while “engaged in the comm ssion of the crinme and

fel ony of Rape . Venue was transferred to Adans County,
M ssi ssippi, where Holland was tried before a jury in Novenber
and Decenber 1987. Followi ng the twelve-day trial, the jury
convicted Holl and of capital nurder, making Holland eligible for
the death penalty. See Mss. CooeE ANN. 8§ 97-3-19(2)(e) (2006)
(defining capital murder to include nmurder while engaged in the
comm ssion of the crime of rape); 8 97-3-21 (authorizing death
penalty for those convicted of capital murder). Imrediately
after the jury returned its guilty verdict, the judge sent the
jury out of the roomso he could discuss with the attorneys how
the penalty phase woul d proceed. Approxinmately twenty-two
mnutes later, the jury sent out a note stating, “W, the jury,
sentence Cerald Janmes Holland to death.” The judge then

adnoni shed the jury to refrain fromdeliberations, and the
penal ty phase proceeded with the sanme jury. At the conclusion of

t he sentenci ng phase, the jury sentenced Hol |l and to deat h.

On direct appeal, the M ssissippi Suprenme Court affirnmed



Hol | and’ s convi ction, but reversed the death sentence on the
ground that the jury' s premature deli berations regarding the

death penalty had prejudiced Holland. Holland v. State, 587 So.

2d 848, 872-74 (Mss. 1991) (Holland I). Holland was then re-
sentenced by a new jury (“the re-sentencing jury”). On April 3,
1993, that jury also sentenced Holland to death, and the

M ssi ssi ppi Suprene Court upheld the sentence on direct appeal.

Holland v. State, 705 So. 2d 307, 357 (Mss. 1997), cert. denied,

525 U.S. 829 (1998) (Holland I1).

Prior to seeking post-conviction relief in Mssissippi state
court, Holland filed a pro se application for stay of execution
and a notion for appointnent of counsel with the United States
District Court for the Southern District of Mssissippi in
Decenber 1998. The district court granted both notions, but
stayed further action in Holland s case, pending the exhaustion
of his state court renedies. Holland then filed a petition for
post-conviction relief with the M ssissippi Suprene Court, which

the court denied. Holland v. State, 878 So. 2d 1, 10 (M ss.

2004), cert. denied, 544 U.S. 906 (2005) (Holland II1).

After Holland |1l was announced, the district court lifted

the stay and Holland filed an anended petition for wit of habeas
corpus! in which he raised twelve clains for habeas relief. In a

t horough opinion, the district court denied the anended petition

1 There was no “original” petition for habeas corpus relief
in this case other than Holland’ s initial pro se filings.
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and subsequently denied Holland’ s request for a certificate of
appeal ability. Holland then filed the instant notion for
certificate of appealability with this court, raising five
i ssues. W now address his clains.
1. LEGAL STANDARD
Pursuant to 28 U . S.C. 8 2253, a petitioner such as Hol |l and
has no absolute entitlenment to appeal the district court’s denial

of his petition for wit of habeas corpus. Mller-El v.

Cockrell, 537 U S. 322, 335 (2003). Rather, he must first seek
and obtain a certificate of appealability (“COA’) froma circuit
justice or judge on the issues he desires to appeal. 28 U S . C

§ 2253(c)(1). This is a jurisdictional requirenent wthout which
this court |lacks the authority to hear the nerits of Holland s

appeal. See MIler-ElI, 537 U S at 336.

A COA may issue only when a petitioner has nmade a
“substantial show ng of the denial of a constitutional right.”
28 U.S.C. 8 2253(c)(2). This neans that the petitioner nust
“sho[w] that reasonable jurists could debate whether (or, for
that nmatter, agree that) the petition should have been resol ved
in a different manner or that the issues presented were ‘adequate
to deserve encouragenent to proceed further.”” Mller-El, 537

U S at 336 (quoting Slack v. MDaniel, 529 U S. 473, 484

(2000)); FEoster v. Quarternman, 466 F.3d 359, 364 (5th Gr. 2006),

petition for cert. filed, = US LW __ (US Jan. 24, 2007)




(No. 06-9253).

A COA determ nation requires an overview of the clains in
t he habeas petition and a general assessnent of their nerits.
MIler-ElI, 537 U S. at 336. However, this threshold inquiry does
not require full consideration of the factual or |egal bases of
the claim nor does it require a showing that the appeal wll

succeed. 1d. at 336-37; see also Foster, 466 F.3d at 364 (noting

that the court is limted to a “threshold inquiry” into the
underlying nmerit of the clains). Rather, the petitioner nust
only denonstrate that reasonable jurists would find the district
court’s assessnment of the constitutional clains debatable or
wrong. Slack, 529 U S. at 484.

In making this threshold inquiry, we are m ndful of the
deference owed to state court decisions in habeas cases which
like this one, are subject to the Antiterrorismand Effective
Death Penalty Act of 1996 (“AEDPA’), Pub. L. No. 104-132, 110
Stat. 1214 (1996). Post-AEPDA, federal courts assessing a
petition for wit of habeas corpus froma state prisoner nust
defer to the state court’s resolution of those clainms, with few

exceptions. See 28 U. S.C. § 2254(d); see also Foster, 466 F.3d

at 365. Deference is nmandated both for questions of |aw and for
m xed questions of |aw and fact, unless the state court’s

deci sion was contrary to, or involved an unreasonabl e application
of, clearly established federal |aw, as determ ned by the Suprene

Court of the United States. Hll v. Johnson, 210 F.3d 481, 485
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(5th Gr. 2000). A state court’s decision is “contrary to”
clearly established federal lawif it reaches a |egal concl usion
in direct conflict with a prior decision of the Suprenme Court or
if it reaches a different conclusion than the Suprene Court on

materially indistinguishable facts. WIllians v. Taylor, 529 U S.

362, 412-13 (2000). A state court’s decision involves an
“unreasonabl e application” of clearly established federal lawif
the state court identifies the correct |legal principle but
unreasonably applies that principle to the facts of the
petitioner’s case. 1d. at 413.

Deference is also required unless the state court’s deci sion
was based on an unreasonabl e determ nation of the facts in Iight
of the evidence presented in the state court proceeding. 28
US C 8§ 2254(d)(2). Pursuant to AEDPA, the state court’s
factual findings are presuned correct unless rebutted by clear
and convincing evidence. 1d. 8§ 2254(e)(1); Foster, 466 F.3d at
365.

Wil e Holl and need not prove that his appeal would succeed

under the AEDPA standard in order to receive a COA see MIller-

El, 537 U. S. at 337, we recogni ze that the district court’s
consideration of his clains (as well as our analysis in the event
we grant a COA) is limted by the deference nandated under AEDPA.
Wth that standard in mnd, we turn to Holland’ s notion for a

COA.



[11. DI SCUSSI ON

A Denial of Fair and Inpartial Jury at Quilt/lInnocence Phase

Holl and first asserts that he was denied the right to a fair
and inpartial jury at the guilt/innocence phase of his trial
because (1) the coroner stated in the presence of sone venire
menbers that Holland should be “strung up;” and (2) venire
menbers were “joking” that they should convict Holland so they
could go hone. The State argues, and the district court held,
that Hol |l and did not exhaust this claimbefore the state court as
requi red under 28 U.S.C. 8§ 2254(b). Because his habeas cl ai mwas
deni ed on exhaustion grounds, we may not issue a COA unl ess
Hol | and denonstrates that “‘jurists of reason would find it
debat abl e whether the petition states a valid claimof a denial
of a constitutional right and that jurists of reason would find
it debatabl e whether the district court was correct inits

procedural ruling. Ruiz v. Quarterman, 460 F.3d 638, 642 (5th

Cr. 2006), cert. denied, = S C. __, 2007 W 789132 (Mar. 19,

2007) (quoting Slack, 529 U S. at 484).
Pursuant to 8 2254(b) (1), an application for wit of habeas
corpus shall not be granted unless the petitioner “has exhausted

the renedies available in the courts of the State . . . .72 A

2 ADEPA excuses the exhaustion requirenent if “there is an
absence of available State corrective process” or “circunstances
exi st that render such process ineffective to protect the rights”
of the petitioner. 28 U S C 8§ 2254(b)(1). No such allegations
have been made in this case.



petitioner has not exhausted his state court renedies if “he has
the right under the law of the State to raise, by any avail able
procedure, the question presented.” 1d. 8§ 2254(c). Federal
courts retain the power, however, to deny a petition on its
nmerits even in the absence of state court exhaustion. |d.
8§ 2254(b)(2).

In order to exhaust his claimin state court, Holland nust
have “fairly presented the substance of his claimto the state

courts.” WIlder v. Cockrell, 274 F.3d 255, 259 (5th Gr. 2001)

(citations and quotation marks omtted). In other words, Holl and
must have presented the state court with the sane facts and | egal
t heori es upon which he bases his current assertions. See Ruiz,
460 F.3d at 643.

Turning to Holland’ s claimthat he was not given a fair and
inpartial jury during the guilt/innocence phase of his trial (as
opposed to the original sentencing or re-sentencing phases), the
only state court pleading in which that claimwas arguably raised
is Holland’ s direct appeal of his conviction and initial death
sentence. His first argunent in that direct appeal was that the
trial court erred when it refused to grant a mstrial after
|l earning that the jurors had deliberated on puni shnment prior to
the sentencing phase. As the evidentiary basis for his claim
Hol | and descri bed how the jury sent out the note sentencing him
to death before the sentencing phase even took place. Although
he did not specify that he was referring only to the sentencing
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phase of his trial, he did not reference or include any facts
t hat woul d suggest his argunent pertained to the guilt/innocence
phase, as well.

That Holland s first direct appeal was only directed at the
inpartiality of the jury during the sentencing phase is born out
in later briefing. 1In response to the direct appeal, the State
argued as if Holland was only challenging the inpartiality of the
jury during the sentencing phase. |In reply, Holland did not
argue that the State m sunderstood the scope of his claimbut,
again, only referenced the jury's deliberations on his sentence.

In sum Holland has not directed this court to any pleading
or argunent that he nade before the state court that the jury was
not fair and inpartial during the guilt/innocence phase of his
trial. Further, we have found no reference to the specific
evidentiary basis for his argunent here--the coments of the
coroner and the “joking” of the venire nenbers--in any of his
state court briefing. As a result, we can only concl ude that
reasonable jurists would agree that Holland did not exhaust this
claimbefore the state court. See Ruiz, 460 F.3d at 643 (stating

t hat exhaustion requires that “all the grounds of the claimbe
first and ‘fairly represented’ to the state courts”).

We further conclude, as did the district court, that
reasonable jurists would agree that Holland’s claimis also
procedurally barred. Wen a petitioner has failed to exhaust a

claimin state court, and that failure would now al so result in
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the state procedurally rejecting that claim the petitioner has
procedurally defaulted on the claimand it is barred.® |d.

(citing Coleman v. Thonpson, 501 U. S. 722, 735 n.1 (1991)).

Exceptions to the procedural bar exist when the petitioner can
show “cause and actual prejudice” or that the bar will result in
a “fundanental mscarriage of justice.” [d. “Cause” requires a
show ng that an external force prevented the petitioner from
conplying with the state’s procedural rules, while a “m scarri age
of justice” requires a col orable show ng of factual innocence.

Bagwel | v. Dretke, 372 F.3d 748, 756-57 (5th Cr. 2004).

Here, under Mssissippi lawin effect at the tine the
M ssi ssi ppi Suprene Court ruled on Holland' s direct appeal of his
re-sentencing, an application for post-conviction collateral
relief nmust have been nmade within three years after conviction.
Mss. CobE ANN. 8§ 99-39-5(2).% Conviction is defined as the date
that the mandanus pertaining to a direct appeal is issued. See

Puckett v. State, 834 So. 2d 676, 677-78 (Mss. 2002). The

mandanus for Holland' s second and | ast direct appeal was issued

in February 1998, well over three years ago, neani ng M ssi ssipp

3 Absent a procedural bar, a petitioner could conceivably
return to state court and attenpt to exhaust his renedies. See,
e.q., Fuller v. Johnson, 158 F.3d 903, 905-06 (5th G r. 1998)
(holding that court was not required to dism ss unexhausted claim
W t hout prejudice because it was procedurally barred).

4 Section 99-39-5(2) has since been anended to require that
nmotions for post-conviction relief in capital cases be filed
w thin one year of conviction.
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courts would find his claimbarred by limtations. Holland has
made no attenpt to denonstrate that his claimis not procedurally
barred or that he falls within one of the exceptions. As a
result, reasonable jurists would find it beyond debate that
Holland’ s jury inpartiality claimis now barred by |[imtations.

Hol | and al so argues that his claimthat the guilt/innocence
jury was not fair and inpartial is “a structural defect in the
trial nmechanisni that permts review of his claimregardl ess of
exhaustion. It is unclear whether Holland intends this argunent
to fit somewhere in the AEDPA anal ysis or whether he believes it
i s i ndependent from AEDPA and requires reversal of conviction
regardl ess of his conpliance with AEDPA. Either way, his
argunent |acks nerit.

The Suprenme Court has divided constitutional errors into two
categories--“trial errors” and “structural defects.” United

States v. CGonzal ez-Lopez, 126 S. . 2557, 2563-64 (2006). Trial

errors occur during the presentation of the case to the jury and
are subject to the harm ess error analysis. 1d. Structural
defects, however, “defy analysis by harnl ess-error standards
because they affect the framework within which the trial
proceeds . . . .” Id. at 2364 (internal citations, quotation

mar ks, and nodifications omtted); see also Burgess v. Dretke,

350 F.3d 461, 471 (5th Gr. 2003) (stating structural defects
infect the entire trial process). Structural errors include

deni al of counsel, denial of the right to self-representation
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denial of the right to public trial, and denial of an inpartial

deci si onnmaker. (Gonzal ez-Lopez, 126 S. . at 2564 (denial of

counsel, self-representation, and public trial); Virgil v.
Dretke, 446 F.3d 598, 607 (5th Gr. 2006) (denial of inpartia
deci si onnaker).

Assum ng arguendo that Holland’ s claimof the denial of a
fair and inpartial jury is a structural defect that would require
reversal, we must consider whether Holland has denonstrated that
his jury at the guilt/innocence phase was not fair and inpartial.
As not ed above, Holland focuses on two events during voir dire:
(1) the local coroner telling several venire nmenbers that Holl and
shoul d be “strung up;” and (2) several venire nenbers joking that
t hey should convict Holland so they could go hone. W consider
each in turn

Revi ew of the record shows that, after it was di scovered
that the coroner had made his conments in the presence of severa
venire nmenbers, the trial court asked the venire nenbers if any
of them had heard the coroner’s comments. Only venire nenber
Marion responded that he had heard the coroner’s coments.?®
Marion also stated that he had read a recently published article
in the newspaper regarding the case, as had many venire nenbers.
The trial court subsequently dism ssed all the venire nenbers who

had read the newspaper article. Therefore, Marion did not serve

5 At least two other venire nenbers saw the coroner but did
not hear what the coroner said.
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on the jury, and there is no evidence that the coroner’s coments
were heard by or relayed to any nenber of the jury.
Consequently, this incident is not sufficient to show that the

jury was not fair and inpartial. See United States v. Davis, 393

F.3d 540, 549 (5th Gr. 2004) (noting that juries are presuned to
be inpartial, absent evidence to the contrary).

Turning to Holland s other argunent, it was reveal ed during
voir dire that venire nenber Mtchell had joked that perhaps they
shoul d vote to convict the defendant so they could all go hone.

At the tine Mtchell’s coments canme up in voir dire, Mtchel

had al ready been stricken for cause, having read a newspaper
article on the crine and forned an opinion. Holland points to no
evidence in the transcript that any of the venire nenbers who
heard the joke ended up on the jury and sonehow were influenced
by Mtchell’s comments. Again, this is an insufficient show ng
to denonstrate a structural defect in the trial nmechanismthat
woul d warrant a new trial on the ground that the jury was not
fair and inpartial. As a result, we decline to issue a COA on
Hol land’ s first claim

B. Prosecutor’s Use of Perenptory Chall enges During Sel ection
of Re-Sentencing Jury

Hol | and next alleges that the State’'s use of its perenptory
chal l enges to exclude jurors with m sgivings about the death
penalty violated his Fifth, Sixth, Eighth, and Fourteenth

Amendnent rights. Holland specifically identifies venire nenbers

13



Bradl ey and Tammen as havi ng been excused by the State through
its perenptory challenges. During voir dire, Bradley stated she
had strong reservati ons about the death penalty and was unsure
whet her she could vote for it. Tamren stated she was “not crazy
about dealing with the death penalty.” Holland s counsel did not
object to the State’s use of perenptory chall enges on these
venire nmenbers at the tine.

The State nmakes three argunents in response: (1) Holland
failed to exhaust this contention in state court; (2) Holland
wai ved this claimby failing to object at trial; and (3) the
M ssi ssi ppi Suprene Court’s decision was not contrary to, or an
unreasonabl e application of, clearly established federal law. W
choose to address this claimunder the State’s third argunent.
See 28 U.S.C. 8§ 2254(b)(2) (stating the court may deny a habeas
petition even if it has not been exhausted).

Because Hol Il and did not object to the State’s use of
perenptory chal l enges on Bradley and Tammen at the tine, we can
only speculate as to whether the State struck themfor their
views on the death penalty or for unrelated reasons. Regardless,
this court has “‘consistently held that in capital cases
perenptory chal l enges nmay be used to exclude those [prospective
jurors] who express hesitancy about inposing the death penalty

but whose exclusion for cause is forbidden by Wtherspoon.’'”®

6 Wtherspoon is the Suprene Court case Wtherspoon v.
I linois, in which the Court held that it is permssible to
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Andrews v. Collins, 21 F.3d 612, 628 (5th Cr. 1994); see also

Sonni er_v. ©Maggio, 720 F.2d 401, 406 (5th Gr. 1983) (stating

that the exercise of perenptory challenges does not inplicate

Wt herspoon). As aresult, even if the State struck Bradl ey and

Tanmen for their hesitancy regarding the death penalty, such a
deci sion woul d be perm ssi bl e under our precedent.

Holl and cites no case lawto the contrary. The only binding
Suprene Court authority he cites deals either with chall enges for

cause under Wtherspoon, see Adans v. Texas, 448 U.S. 38, 47-48

(1980), or the use of perenptory challenges on the basis of race,

see Powers v. Chio, 499 U S. 400, 411 (1991), neither of which

contradi cts our prior precedent noted above. As a result,
Hol | and has not net his burden of denobnstrating a substanti al
show ng of the denial of a constitutional right. See 28 U S. C
§ 2253(c)(2). Therefore, we deny a COA on this issue.
C. Denial of Fair and Inpartial Jury at Re- Sentencing
Hol | and next clains that he was denied the right to a fair
and inpartial jury at his re-sentencing in violation of the
Fifth, Sixth, Ei ghth, and Fourteenth Amendnents. Specifically,

Holl and clains that the jury was affected by “prejudicial

exclude jurors for cause when they make unm stakably clear “(1)
that they would autonmatically vote agai nst the inposition of
capital punishnent without regard to any evidence that m ght be
devel oped at the trial of the case before them or (2) that their
attitude toward the death penalty would prevent them from nmaki ng
an inpartial decision as to the defendant’s guilt.” 391 U S. 510,
522 n. 21 (1968).

15



extraneous facts and information not introduced into evidence”
when several venire nenbers admtted to prior know edge of the
case and one venire nenber stated he was in agreenent with
Hol land’ s first sentence. The State contends that Holland s
argunents are either unexhausted or lack nerit.

We begin with the initial presunption that a jury is

inpartial. United States v. Ruqgiero, 56 F.3d 647, 652 (5th Cr

1995). This presunption, however, nmay be rebutted and prejudice
may be shown by evidence that extrinsic factual matter tainted
the jury’s deliberations. 1d. A court nmust investigate any
asserted inpropriety when “a col orabl e show ng of extrinsic

i nfl uence appears . United States v. Martinez, 151 F.3d

384, 394 (5th Cir. 1998); Ruqggiero, 56 F.3d at 652.

Here, Holland points to the statenents of several venire
menbers made in front of the entire panel to support his claim
that extrinsic evidence influenced the jury. Venire nenbers
Barney and Hall both stated they had a fixed opi nion about the
case and could not be inpartial. Venire nenbers Carrier, Tammen,
and Scarbrough all stated that they renenbered the case, but none
of themwas selected for the jury. Juror Larson also stated she
remenbered the case and would start the case thinking the death
penal ty was appropriate; however, upon further questioning, she
stated that she could set her opinion aside and follow the | aw.
She was not chal |l enged by Holl and and served on the re-sentencing
jury.
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Hol | and further places great enphasis on the statenent of
venire nmenber Joseph during voir dire. Joseph, a deputy sheriff,
stated he had sone professional knowl edge of the case and could
not be inpartial. Joseph then stated, “I was in conplete
agreenent with the first sentence that he got and feel-" at which
poi nt counsel objected. Joseph was excused for cause.

In sum the “extrinsic evidence” introduced to the jury was
that (1) sone people had heard of the case before; (2) sone
peopl e had fixed opi nions about the case; and (3) at |east one
person agreed with the initial sentence, although there was no
i ndi cation of what that sentence was.’ Reasonable jurists would
not find that this is a “col orable show ng” that extrinsic

evidence actually tainted the jury's deliberations. See United

States v. Leahy, 82 F.3d 624, 630 n.6 (5th Cr. 1996) (rejecting

claimof outside influence on jury because there was no col orabl e
show ng of influence). As stated by the Suprene Court, “[t]o
hold that the nmere existence of any preconceived notion as to the
guilt or innocence of an accused, wthout nore, is sufficient to
rebut the presunption of a prospective juror’s inpartiality would

be to establish an inpossible standard. It is sufficient if the

" In Romano v. Okl ahoma, the Suprene Court held that it was
not inpermssible to introduce evidence that the defendant had
been sentenced to death in another case. 512 U S. 1, 13-14
(1994). Al though not directly on point with the facts here, it
does |l end support to the State’s position that no inproper
i nfl uence occurred when jurors were nmade aware that Joseph agreed
with the “first sentence.”
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juror can lay aside his inpression or opinion and render a

verdi ct based on the evidence presented in court.” Dobbert v.

Florida, 432 U S. 282, 302 (1977) (internal quotations marks
omtted). Wthout a show ng of extrinsic influence, reasonable
jurists would not find debatable Holland' s claimthat the re-
sentencing jury was not fair and inpartial. Therefore, we deny a
COA on this issue.
D. Inability to Rebut Evidence at Re- Sentencing

Hol | and next asserts that his rights under the Fifth, Sixth,
Ei ght h, and Fourteenth Anendnents were viol ated when he was not
allowed to rebut the State’s evidence at his re-sentencing that
he murdered King while engaged in the conm ssion of the crinme of
rape. Holland clains that, at the re-sentencing and in order to
show an aggravating circunstance under M ssissippi law, the State
put on evidence that he raped and killed King, but that he was
not allowed to put on evidence to the contrary.® The State
argues that Holland should not be allowed to relitigate the issue
of his guilt at his re-sentencing, as it is res judicata, and
that recent Suprene Court precedent forecloses Holland s claim

See Oregon v. Quzek, 546 U. S. 517, 126 S. C. 1226 (2006).

Anal ysis of this issue requires a brief overview of
M ssissippi’s capital sentencing system Holland was charged

with and found guilty of capital nurder under M ssissippi |aw,

8 |t appears that Holland primarily wi shed to challenge the
finding that he raped King prior to killing her.
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whi ch provides that murder commtted while engaged in the

comm ssion of the crine of rape is capital nurder. Mss. CobE ANN.
8§ 97-3-19(2)(e). Individuals found guilty of capital nurder are
eligible for the death penalty. 1d. § 97-3-21. The procedure
for sentencing in a death penalty case is described in section
99-19-101. In order to sentence an individual to death, the jury
must unani nously find the foll ow ng:

(a) That sufficient factors exist as enunerated in
subsection (7) of this section;

(b) That sufficient aggravating circunstances exist as
enunerated in subsection (5) of this section; and

(c) That there areinsufficient mtigating circunstances,

as enunerated in subsection (6), to outweigh the

aggravating circunstances.
1d. § 99-19-101(3).

Subsection (7) requires the jury to find the defendant
actually killed, attenpted to kill, intended that a killing take
pl ace, or contenplated that |lethal force would be used. 1d.

8§ 99-19-101(7). Subsection (5) lists eight aggravating

ci rcunstances, three of which were argued in this case: (1) the
capital offense was commtted while the defendant was engaged in
the comm ssion of a rape; (2) the capital offense was conmtted
for the purpose of avoiding or preventing a | awful arrest; and
(3) the capital offense was especially heinous, atrocious, or
cruel. 1d. 8 99-19-101(5). Here, the jury found that all three
aggravating factors had been proven by the State.

As shoul d be evident fromthe above di scussion, the fact
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that Holl and nurdered King while engaged in the act of the
comm ssion of the crinme of rape is both an el enent of the
guilt/innocence finding on the capital nurder charge and an
aggravating circunstance mlitating toward i nposition of the
death penalty. It is this dual function that raises a
constitutional question in this case.

In Holland I, the M ssissippi Suprene Court addressed

Holl and’ s claimthat he should be allowed to put on evidence at
his re-sentencing to rebut the State’s evidence, also used at

Holl and’ s re-sentencing, that he killed King while commtting the
crime of rape. 705 So. 2d at 320-29. The court held that
Hol | and was not allowed to put on such evidence because the issue
of his guilt as to the crines of rape and nurder was res judicata
at the re-sentencing phase. [d. at 323-24. The court also held
that, although M ssissippi permts a capital defendant to argue
resi dual or whinsical doubt, Holland had no constitutional right
to put on evidence in support of such a doubt. |[d. at 324-26.

Three justices dissented in Holland Il on this issue. They

argued that Holland had a right to rebut any and all evidence
used against himat the re-sentencing hearing. 1d. at 358-60
(Prather, J., dissenting).

The United States Suprene Court has held that “[t] he Due
Process O ause does not allow the execution of a person ‘on the
basis of information which he had no opportunity to deny or

explain.”” Simons v. South Carolina, 512 U S. 154, 161 (1994)
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(plurality) (quoting Gardner v. Florida, 430 U S. 349, 362

(1977)). Holland asserts that the trial court’s prohibition on
his rebuttal evidence violated this rule of law. In essence,
Hol | and was not allowed to chall enge one of the aggravating
circunstances the State used to argue that the death penalty was
appropriate. The lack of rebuttal evidence makes it nuch nore
likely that a jury would find that the State nmet its burden with
respect to that aggravating circunstance. W believe reasonable
jurists would find the resolution of this argunent debatable.

In its opinion on Holland s anended petition for wit of
habeas corpus, the district court in this case found the Suprene

Court’s decision in Oegon v. @Quzek, 546 U. S. 517, 126 S. C

1226 (2006), dispositive as to Holland’s claim?® |In Guzek, the
Suprene Court held that, in a sentencing proceeding in a death
penalty case, a state may limt the defendant’s introduction of

i nnocence-rel ated evidence to that evidence that was used in the
guilt/innocence phase of the trial. 126 S. C. at 1228.

Pronpting the appeal in Quzek was Guzek’s desire to introduce new
alibi evidence at his re-sentencing after he was convicted of
capital nurder. [|d. at 1229. Wile Oegon |law permtted GQuzek
to introduce i nnocence-rel ated evidence fromthe guilt/innocence

phase, it did not allow for the introduction of new i nnocence-

® Because Quzek was not issued until after the M ssissipp
Suprene Court ruled on Holland' s appeals, that court did not have
the opportunity to examne the effect of Quzek on Holland s
claim
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rel ated evidence at the re-sentencing phase. OrR Rev. STAT.
§ 138.012(2)(b) (2003).

While part of the rationale in GQuzek supports the State’s
position in this case, there are several key distinctions that
cause us to want to consider the issue in nore detail. First,
one of the circunstances |isted by the Suprene Court as
persuasive in its decision was that the Oregon statute permtted
Guzek to put on innocence-rel ated evidence that had been used at
the guilt/innocence phase. 1d. at 1233. The Court stated that
this fact mnim zed the negative inpact of the rule prohibiting
the introduction of new i nnocence-rel ated evidence. |1d. That
ci rcunst ance, however, is absent in Holland s case, as the trial
court did not permt any evidence challenging Holland s guilt,
regardl ess of whether it was introduced in the guilt/innocence
phase. Second, there do not appear to have been any overl appi ng
i ssues between the guilt/innocence phase and the re-sentencing
phase in GQuzek. Here, as noted above, both the guilt/innocence
jury and the re-sentencing jury were asked to find, and did find,
that Holland killed King while commtting the crine of rape.
Consequently, while Guzek is instructive, it is not binding in
this instance.

“Whil e the nature of a capital case is not of itself
sufficient to warrant the issuance of a COA in a death penalty
case any doubts as to whether a COA should issue nmust be resol ved

in [the petitioner’s] favor.” Ramrez v. Dretke, 398 F.3d 691,
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694 (5th Cr. 2005) (internal citations and quotation marks
omtted). W believe reasonable jurists would find this issue
debat abl e and that Hol |l and “deserve[s] encouragenent to proceed

further.” See Mller-El, 537 U S. at 336 (internal quotation

marks omtted). Therefore, we grant a COA on this issue.
E. | neffective Assistance of Counsel at Re- Sentencing
Finally, Holland argues that his rights under the Fifth,
Sixth, Ei ghth, and Fourteenth Anendnents were viol ated when he
recei ved ineffective assistance of counsel during his re-
sentencing. The State argues that sone of Holland s ineffective
assistance clainms are neritless and that sone were not exhausted.
In order to denonstrate that his counsel was ineffective,
Hol | and nmust show that (1) his counsel’s performance was
deficient; and (2) the deficient performance prejudiced his

defense. Strickland v. Washington, 466 U S. 668, 687 (1984); St.

Aubin v. Quarterman, 470 F.3d 1096, 1101 (5th G r. 2006),

petition for cert. filed, = USLW __ (US Feb. 19, 2007 ( No.

06-9680). Under the first prong, Holland nust show that his
counsel nmade errors so serious that he was no | onger functioning

as “counsel” under the Sixth Anendnent. Strickland, 466 U.S. at

687. To neet this test, counsel’s performance nust fall bel ow an
obj ective standard of reasonabl eness. St. Aubin, 470 F.3d at

1101. Under Strickland' s second prong, Holland nust denonstrate

that there is a reasonable probability that, but for his
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counsel s unprofessional errors, the result of the proceeding
woul d have been different. 1d. Again, while Holland need not
prove that his counsel was actually ineffective under the
Strickland standard in order to receive a COA, he nust at [ east
denonstrate that reasonable jurists would find the issue

debat abl e. See MIller-El, 537 U S. at 336.

The specific instances identified by Holland as
denonstrating an ineffective assistance of counsel are:

. Failing to properly raise the issue that Holland’ s
right to testify and present a cl osing argunent was
“chilled” when the state court disallowed rebutta
t esti nony;

. Failing to create a record of prejudice when
counsel did not ask the trial judge to question the
venire nmenbers after Joseph’s statenent regarding
his agreenent with Holland s first sentence;

. Failing to object to “certain prosecutorial
m sconduct” during the cross-exam nation of Dr.
Zi mrer man,

. Failing to object to prosecutorial coment s

regarding Holland s failure to testify;

. Failing to object to the prosecutor’s m sstatenents
of the law, and

. Failing to object to the prosecutor’s expression of
hi s personal feelings and opi nions.

In his notion for COA, Holland sinply lists these issues.
He does not brief them cite to portions of the record, or cite
to any precedent indicating that the M ssissippi state courts
erred in their determnation of his ineffective assistance claim

Typically, issues that are not briefed are waived. Parr v.
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Quarterman, 472 F.3d 245, 253 (5th Cr. 2006), petition for cert.

filed,  USLW __ (US Mr. 7, 2007) (No. 06-1086) (citing

Yohey v. Collins, 985 F.3d 222, 224-25 (5th Gr. 1993)); Summers

v. Dretke, 431 F.3d 861, 881 n.12 (5th Gr. 2005), cert. denied,

127 S. . 353 (2006). In this instance, however, by not
adequately briefing these issues, Holland has not net his burden
of denonstrating the substantial denial of a constitutional
right, which is required before we may issue a COA. See 28
U.S.C. § 2253(c)(2).

Considering Holland’s clainms, we note that the first issue--
failing to raise the chilling of Holland's right to testify—is
unexhaust ed, havi ng never been raised before the M ssissipp
state courts. For the reasons discussed in Section IIl.A supra,
this claimis not only unexhausted, but al so procedurally barred.

Wth respect to Holland’s claimthat his counsel failed to
object to the prosecutor’s coments on Holland's failure to
testify, the M ssissippi state court determ ned that the

prosecutor’s comments were not inproper.!® Holland Il, 705 So.

2d at 344-45. Holland has nmade no attenpt to argue that this
ruling was incorrect. As a result, he cannot show that his

counsel s performance in failing to object to the prosecutor’s

10 Al though his notion for COA does not specify what the
prosecutor said, review of Holland Il shows Hol |l and was concer ned
wth the prosecutor’s statenent that the forensic evidence was
W t hout question and that the “witness to the rape was killed and
that’s Krystal.” Holland Il, 705 So. 2d at 344.
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coments was deficient, as the prosecutor’s conments were not

obj ectionable. See Sones v. Hargett, 61 F.3d 410, 415 n.5 (5th

Cir. 1995) (“Counsel cannot be deficient for failing to press a
frivol ous point.”).

The remai nder of the issues Holland raises in his
i neffective assistance of counsel claimalso do not neet the
standard for issuance of a COA. Oher than a concl usory
statenent, Holland nakes no argunent that counsel’s perfornance
fell below an objective standard of reasonabl eness or that, had
counsel s performance not been deficient, the outcone of the
proceedi ng woul d have been different. There is a strong

presunption in favor of counsel’s conpetency. Martinez v.

Dretke, 404 F.3d 878, 885 (5th Gr. 2005). “Mere conclusory
all egations in support of a claimof ineffective assistance of
counsel are insufficient to raise a constitutional issue.”

United States v. Holnes, 406 F.3d 337, 361 (5th Cr. 2005)

(internal quotation marks omtted). Holland has clearly not net
hi s burden of denonstrating the substantial denial of a
constitutional right with respect to his ineffective assistance
of counsel claim W, therefore, deny a COA on this issue.
| V. CONCLUSI ON
For the reasons above, we GRANT a COA on the single issue of
whet her Holland’s rights were violated at his re-sentenci ng when

he was not permtted to rebut the State’'s evidence that he killed
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King while engaged in the comm ssion of the crine of rape. W
DENY a COA on all of Holland's other claims. The Cerk of Court
will set out a briefing schedule for the single issue on which we

granted a COA
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