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Pedro Barraza- Rodri guez pleaded guilty to violating 8 U.S. C
8§ 1326 by reentering the United States after having been deported.
The district court sentenced him to 57 nonths in prison to be
followed by three years of supervised rel ease. He contends his
sentence is unreasonable because the district court failed to
consider his long ties to the United States and his al coholism as
factors in mtigation of his sentence. He also challenges the

constitutionality of 8 U S.C. 8§ 1326(b)’s treatnent of prior felony

“Pursuant to 5TH CIR. R.47.5, the court has determined that this opinion should
not be published and is not precedent except under the limited circumstances set forth
in 5TH CIR. R. 47.5.4.



and aggravat ed fel ony convi cti ons as sentenci ng factors rather than
el ements of the offense.

Sentences inposed under 8 U S.C. 8§ 3553(a) are reviewed on
appeal for reasonableness. United States v. Booker, 543 U S. 220,
261-262 (2005); United States v. Mares, 402 F. 3d 511, 520 (5th Cr
2005), cert denied, 546 U S. 828 (2005). As Barraza- Rodri guez
concedes, his first contention, which challenges our precedent
hol di ng sentences within properly cal cul ated gui deli nes ranges are
presuned to be reasonable, fails in the light of Rita v. United
States, 127 S. C. 2456, 2462 (2007).

Barraza- Rodri guez does not naintain his guidelines range was
i nproperly cal cul at ed. Moreover, a sentence within a properly
calculated guidelines range is entitled to great deference.
Mares, 402 F.3d at 520. 1In reviewing such a sentence, we nerely
ask whether the district court abused its discretion in inmposing
it. Rta, 127 S. . at 2465. Barraza-Rodriguez has not shown an
abuse of discretion.

Barraza- Rodri guez’s second claimchallenges, in the |ight of
Apprendi v. New Jersey, 530 U S. 466 (2000), the constitutionality
of 8 US.C. 8 1326(b)’s treatnent of prior felony and aggravated
fel ony convictions as sentencing factors rather than as el enents of
the of fense that nust be found by a jury. This issue is foreclosed

by Al mendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough Barraza- Rodri guez cont ends Al mendar ez- Torres was
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incorrectly decided and that a majority of the Suprenme Court would
overrule Al nendarez-Torres in the light of Apprendi, we have
repeatedly rejected such argunents on the basi s t hat
Al mendarez-Torres remains binding. See United States .
Gar za- Lopez, 410 F.3d 268, 276 (5th Gr. 2005), cert. denied, 546
U.S. 919 (2005). Barraza-Rodriguez properly concedes his argunent
is foreclosed in the light of Al nendarez-Torres and circuit
precedent, but raises it here to preserve it for further possible
revi ew.
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