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PER CURI AM:

At the conclusion of the parties’ insurance-coverage trial,
the jury returned a verdict finding that Defendant-Appell ant
Al | state I nsurance Conpany (“Allstate”) had commtted a breach of
contract wunder its Honeowners' Policy (“the Policy”) insuring
Plaintiffs-Appellants Bob and Carol Foster (collectively, “the
Fosters”). The jury nevertheless found that this breach caused
the Fosters to suffer no damages.

Asserting irreconcilable inconsistencies in the jury's

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



verdict, the Fosters filed notions seeking a post-trial judgnent
as a matter of law and for a new trial. The district court
denied both these notions, concluding that (1) there was a
legally sufficient basis for the jury' s verdict, (2) the verdict
was not against the great weight of the evidence, and (3)
allowing the verdict to stand would not result in a mscarriage
of justice. W affirm
.  FACTS AND PROCEEDI NGS

After the Fosters discovered nold infestation in their hone
in Decenber 2001, they nade a claimunder the Policy. Allstate
determ ned that the nold was caused by a covered peril and began
adj usting the claim

Mol d Restoration, Inc. (“MRI”) was hired to performthe nold
remedi ation process on the Fosters’ hone. As part of the
process, the Fosters’ personal property had to be renoved from
the hone. It ended up in three different |ocations: (1) the
Fosters’ tenporary residence; (2) a storage unit at Lakeline
Storage; and (3) a storage unit at Public Storage.

Wiile the renediation process was in progress, the Texas
Attorney General’s Ofice began investigating MRl for fraud. M
eventually went into receivershinp. As a result of its
predi canent, MRl failed to pay rent at Public Storage. A

substantial portion of the Fosters’ personal property that was



being held there was sold at auction.

The renediation work in the Foster’s house was eventually
conpl et ed, but the Foster’s house remained 1in need of
consi derable restoration work. Despite nultiple estimtes and
offers of paynent between the parties, the Fosters and Allstate
were unable to agree on a cost for the restoration work, so it
was never conpl eted.

In July 2003, the Fosters filed suit against Allstate in
Texas state court, which was subsequently renoved to the district
court. In their conplaint, the Fosters sought damages ari sing
from the unconpleted restoration work and the auction sale of
their personal property. They grounded their clains in (1)
breach of contract, (2) negligence, (3) violation of Article
21.21 of the Texas I nsurance Code, (4) violation of Article 21.55
of the Texas Insurance Code, and (5) breach of the comon |aw
duty of good faith and fair dealing. Only the breach of contract
clains concerning damage to the Fosters’ personal property are
relevant to this appeal.

The case proceeded to jury trial in April 2004, at the
conclusion of which the jury returned a special verdict. Anong
other things, the jury found Allstate guilty of breach of
contract but also determned that the Fosters had suffered no

damages as a result of this breach



Foll ow ng the verdict, both parties nade post-trial notions.
All state asked the district court to enter a take-nothing
judgnent, and the Fosters sought a judgnent as a matter of |aw,
asking that the district court disregard the jury's “zero damage”
award for Allstate’s breach of contract and enter a judgnent for
either $447,000.00 (the value of their |ost personal property
including its sentinmental value) or $191,400.00 (the value of
their |ost personal property excluding its sentinental value).
Determning that there was a sufficient evidentiary basis for a
reasonable juror to award a $0.00 verdict, the district court
denied the Fosters’ notion and granted Allstate’s notion,
entering a take-nothing judgnent.

After the district court rendered its judgnent, the Fosters
filed a notion for new trial on the issue of their personal
property loss. The district court denied this notion, concluding
that (1) the verdict was not against the great weight of the
evidence and (2) allowng the verdict to stand would not result
in a mscarriage of justice. The Fosters tinely filed a notice
of appeal .

1. LAWAND ANALYSI S

A. St andard of Revi ew

On appeal, the Fosters challenge the district court’s deni al

of their post-trial notions for judgnent as a matter of |aw and



new trial, contending that the jury's answers to special
interrogatories were conflicting and against the great wei ght of
t he evidence. W review a district court’s denial of a notion
for judgnment as a matter of Ilaw de novo, affording much
discretion to the jury's verdict.! Accordingly, judgnent as a
matter of law wll be granted only if the facts, and the
inferences to be drawn fromthem are so strongly in favor of the
movi ng party that a reasonable juror could not reach a contrary
concl usi on. 2

Qur standard of review for a denial of a nmotion for new
trial is nore deferential than for a judgnent as a matter of
law.®* We nust affirm a district court’s denial of a new trial
nmotion unl ess the court abused its discretion.*
B. Merits

Special verdicts, such as that enployed by the district
court here, are wuseful in clarifying a jury' s verdict and

focusi ng its attention on t he di sput ed fact i ssues.®

! Coffel v. Stryker Corp., 284 F.3d 625, 630 (5th Cir. 2002).

2 1ld.

3 DP_Solutions, Inc. v. Rollins, Inc., 353 F.3d 421, 431 (5th
Cr. 2003).

tld.

> FEDIC v. Munn, 804 F.2d 860, 866 (5th Cir. 1986).
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Nevert hel ess, special verdicts sinultaneously present the risk of
conflicting answers.® Wen a jury’'s answers present an apparent
conflict, it is our duty to reconcile the conflicts if at all
possible in an effort to uphold the jury's verdict.” Only when,
after a concerted effort, we cannot reconcile the answers, my we
grant a new trial.?®

The question on appeal here is whether it is possible to
reconcile the jury's findings that (1) Allstate breached its
contract and (2) the Fosters suffered no nonetary damages from
t hat breach. We conclude that such reconciliation is legally
pl ausi bl e.

The Fosters asserted three separate clains for breach of
contract. First, the Fosters clainmed that Allstate’'s refusal to
pay for the |ost personal itens breached the Policy (a failure-
to-indemify clain). Second, the Fosters asserted that Allstate,
as an alleged bailee of the Fosters’ personal property, failed to
return such property, as required under either an express or
inplied contract (i.e., that Allstate either hired or controlled
MRl and was thus |iable under a bailnent theory). Third, the

Fosters contended, as a separate breach of contract claim that

~ o
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All state failed to accept or reject their personal property claim
in a tinely manner, as Allstate was required to do under Texas
law.® Tellingly, counsel for the Fosters argued at cl osing:

The next question you' re asked is, do you find
from a preponderance of the evidence that Allstate
| nsurance Conpany failed to conply with the honeowners
policy provision to pay policy benefits as to Bob and
Carol Foster’s personal property? |I'msorry, | didn't
put that up there well. Alittle typo in there, but
that’s the questions. Did they fail to conply with the
terme of the policy by not covering the personal
possessions? Did they breach the contract?

And the answer is yes, and there’s a nunber of
ways. The first way they breached the contract with us
on the personal possessions was, they nmde — the
Fosters nade the claim and within 15 days, Allstate
did nothing. | think you'll find that the evidence is,
the Fosters renenbered it was about six weeks before
Al l state said no. | think you're going to find the
evidence is, Allstate actually waited closer to al npst
three nonths before they said no. But_that’s the first
breach. (Enphasis ours).

Thus, the Fosters not only argued that Allstate breached the
Policy, viz., its contract with the Fosters, when it failed to
(1) pay for the lost personal property, and (2) return their
personal property as bailee, but (3) also charged Allstate with
breaching a contractual duty inposed by state | aw.

Under this last theory — the first one nentioned by the

® Under Texas law, an insurer generally has 15 days after
receipt of all required itenms and fornms to give notice of its
acceptance or rejection of aclaim Tex. Ins. Code § 542.056. Qur
review of the Policy fails to find a stipulated date by which
All state was required to accept or reject the Fosters’ clains.
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Fosters’ counsel at closing argunent —the jury could well have
found that Allstate’s only breach of its contract was by failing
to act tinely in accepting or rejecting the claim At the sane
time, the jury could have rejected the Fosters’ other two breach-
of -contract cl ai ns. It follows, then, that the jury could
pl ausi bly have awarded the Fosters $0.00 in damages for the
breach of tineliness, classifying it as only a technica
violation of a state timng statute that produced no damage.
This is certainly one viable reading of the jury's verdict.
G ven the concerted reconciliation effort that we nust make and
the substanti al discretion we nust afford a potentially
irreconcil abl e special verdict, we are bound to conclude that, as
there is a plausible explanation for the jury's verdict here, it
was not irreconcilable and need not be reversed and remanded for
a new trial.

The Fosters also contend that the jury’s verdict was agai nst
the weight of the evidence and thus the district court should
have ordered a new trial. After an independent review of the
record on appeal, however, we find nore than sufficient evidence
supporting the jury's verdict to conclude that the district court
did not abuse its discretion in denying the Fosters’ notion for a

new trial.



[11. CONCLUSI ON
Based on the applicable |aw and our extensive review of the
parties’ briefs and the record on appeal, we hold that the jury’'s
verdict was neither irreconcilable nor against the great weight
of the evidence. W therefore affirmthe jury’s verdict and the
district court’s judgnent based on it.

AFF| RMED.



