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PER CURI AM *

Noe Ri vera-Gal vez appeals the sentence inposed following his
guilty-plea conviction of being found in the United States
W t hout perm ssion after deportation, in violation of 8 U S. C
§ 1326(a) and (b). He argues that the district court erred by
i nposi ng an enhancenent under U.S.S.G 8 2L1.2(b)(1) (A (ii)
(2005) based on the determ nation that his prior Miine conviction
of aggravated assault was a crine of violence. He also
chal I enges the constitutionality of 8§ 1326(b)’s treatnent of

prior felony and aggravated fel ony convictions as sentencing

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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factors rather than elenents of the offense that must be found by
ajury.

The offense level for illegal reentry is increased by 16
levels if the defendant has a prior conviction of a crine of
violence. 8 2L1.2(b)(1)(A)(ii). Acrine of violence is (1) any
speci fied enunerated offense, including “aggravated assault,” or
(2) “any offense under federal, state, or local |aw that has as
an el enent the use, attenpted use, or threatened use of physical
force against the person of another.” § 2L1.2, comment.

(n.(1)(B)(iii)); see United States v. Vel asco, 465 F.3d 633, 637

(5th Gr. 2006). This court reviews de novo whether the district
court properly applied 8 2L1.2(b)(1)(A)(ii) for having commtted

a crinme of violence. United States v. Hernandez-Rodri quez, 467

F.3d 492, 493 (5th Cr. 2006), cert. denied, 127 S. C. 1350

(2007). Rivera argues that his prior offense is not a crine of
vi ol ence because it is not an enunerated offense and because it
does not have as an elenent the use, attenpted use, or threatened
use of physical force agai nst another person.

Because the enunerated offenses are not defined, this court
uses a “common sense approach,” giving the offense their

“generic, contenporary, neaning.” United States v. Fierro-Reyna,

466 F.3d 324, 327 (5th Cr. 2006) (internal quotation marks and
citation omtted). As Rivera argues, the relevant section of the
Mai ne aggravated assault statute crimnalizes “reckl essly”

causing bodily injury with a deadly weapon, while the Mdel Penal
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Code does not include the term “recklessly” in the subsection
that sets forth the offense of causing bodily injury to another
with a deadly weapon. See MmeEL PeNaL Cobe § 211.1(2)(b); Me. Rev
STAT. ANN. tit. 17-A, § 208(1)(B)

However, in Miungia-Portillo, 484 F.3d 813, 816-17 (5th G

2007), when anal yzing the Tennessee aggravated assault statute,
this circuit held that “reckl ess aggravated assault” falls within
the enunerated offense of “aggravated assault.” The reasoni ng of

Mungi a-Portillo is persuasive in |ight of the text of the Mine

statute under which Rivera was charged and convicted. Thus, as

set forth in Mungia-Portillo, the district court did not err when

it concluded that Rivera's prior Maine conviction for aggravated
assault fit within the definition of the enunerated offense of
aggravated assault, and it did not err when it determ ned that
Rivera’s prior offense warranted a 16-1evel enhancenent under
8§ 2L1.2(b)(1)(A(ii). Because Rivera' s prior offense qualifies
as a COV as the enunerated offense of aggravated assault, we need
not consider Rivera' s argunent that his prior offense did not
have as an el enent the use, attenpted use, or threatened use of
physi cal force agai nst anot her person.

Additionally, R vera' s constitutional challenge is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224,

235 (1998). Although he contends that Al nendarez-Torres was

incorrectly decided and that a majority of the Suprene Court

woul d overrul e Al nendarez-Torres in |light of Apprendi v. New
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Jersey, 530 U S. 466 (2000), we have repeatedly rejected such

argunents on the basis that Al nendarez-Torres remains binding.

See United States v. Garza-lopez, 410 F.3d 268, 276 (5th Gr.),

cert. denied, 126 S. C. 298 (2005). Rivera properly concedes

that his argunent is foreclosed in |ight of Al nendarez-Torres and

circuit precedent, but he raises it here to preserve it for
further review.

The judgnent of the district court is AFFI RVED



