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PER CURI AM *

Jose Alonso CGonzalez-Barreiro appeals his guilty-plea
conviction and sentence for illegal reentry foll ow ng deportation
inviolation of 8 U S.C. 8§ 1326(a) and (b). He argues first that
his crimnal history score was m scal cul at ed because he shoul d have
recei ved zero, instead of one, crimnal history point(s) for his
prior state conviction for evading a peace officer and that he
shoul d have received only four, instead of six points, for his two

state probation revocation sentences.

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



W disagree with Gonzalez-Barreiro's assertion that he
adequately preserved his objection to the crimnal history point
assessed for his state conviction for evadi ng a peace officer. The
only nmention of that conviction before the district court was in
the context of Gonzal ez-Barreiro’'s witten request for a downward
departure wherein he referenced the “technical[]” error of
assessing a point for that conviction as a basis for a downward
departure. Moreover, when the district court asked Gonzal ez-
Barreiro what objections needed a ruling fromthe court, Gonzal ez-
Barreiro nade no nention of his conviction for evading a peace

officer. Cf. United States v. Ocana, 204 F.3d 585, 589 (5th Cr

2000) . Wth respect to his crimnal history, Gonzalez-Barreiro
stated only that he requested a downward departure because he
believed it was over-represented.

Accordingly, we review all of Gonzal ez-Barreiro’s chall enges
to his crimnal history score for plain error. Assum ng the
assignnent of the three crimnal history points was error that was
pl ai n, Gonzal ez-Barreiro cannot show that such error affected his
substantial rights. Al t hough Gonzal ez-Barreiro argues that,
because the district court sentenced him to the bottom of the
erroneously cal cul ated gui delines range, the district court would
al so have sentenced himto the bottom of the correctly cal cul ated
gui del i nes range, a sentence at the bottomof the guidelines range

does not alone establish that the error affected the defendant’s



substantial rights. See United States v. Bringier, 405 F.3d 310,

317 & n.4 (5th Gr.), cert. denied, 126 S. C. 264 (2005).

Gonzal ez-Barreiro cont ends t hat t he presunption of
reasonabl eness this court accords sentences inposed within the
advi sory guidelines range erroneously constrains the district
court’s discretion. This argunent is now foreclosed by Rita v.

United States, No. 06-5754 (U. S. June 21, 2007), which upheld this

court’s post-Booker nethodology articulated in United States v.

Mares, 402 F.3d 511, 519 (5th G r. 2005).
Finally, Gonzal ez-Barreiro chall enges the constitutionality of

8 U S.C. 8§ 1326(b) in light of Apprendi v. New Jersey, 530 U. S. 466

(2000). Gonzal ez-Barreiro’'s constitutional challengeis forecl osed

by Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Accordingly, Gonzalez-Barreiro’'s conviction and sentence are

AFF| RMED.



