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PER CURI AM *

Plaintiff-Appellant Edward D. Martin brought a 42 U S . C. 8§
1983 suit agai nst Defendant-Appellant Kl ent Tipton, alleging that
he violated Martin's Fourth Amendnent rights. Tipton files this
interlocutory appeal challenging the district court’s partial
denial of his notion for sunmmary judgnment on qualified immunity
grounds. As we do not have jurisdiction over this appeal, we

di sm ss.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



On April 3, 2005, at 5:19 p.m, Tipton, a Texas State Trooper,
pul | ed over Martin because he was driving 66 nph in a 65 nph zone.
After briefly questioning Martin, Tipton requested that a K-9
officer be brought to the scene. The K-9 officer arrived
approximately 30 mnutes later wwth a trained dog. After the dog
made a positive alert on an odor from Martin's vehicle, Tipton
searched the car. Although Tipton testified he found a | eafy green
subst ance that he believed to be marijuana residue in the trunk of
the car, he did not renpve this substance, and Martin di sputes that
this substance was marijuana. Approximtely one hour and forty-
five mnutes elapsed fromthe initial stop until Tipton inforned
Martin he was free to | eave.

Martin filed this action, alleging that the initial stop, the
prol onged detention, and the search of his vehicle, during which
Martin contends his car was “trashed,” deprived himof his Fourth
Amendnent right to be free fromunreasonabl e searches and sei zures.
Tipton filed a nmotion for summary judgnent on qualified imunity
grounds. The district court granted the notion with respect to the
initial stop but denied it with respect to the post-stop detention
and the search. Tipton tinely filed this interlocutory appeal.

A district court’s order denying qualified immunity is
i medi ately appeal able to the extent that it turns on an issue of

law.! Nevertheless, “a defendant, entitled to invoke a qualified

! Gobert v. Caldwell, 463 F.3d 339, 344 (5th Gr. 2006)
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imunity defense, nmay not appeal a district court's sunmary
j udgnent order insofar as that order determ nes whether or not the
pretrial record sets forth a genuine issue of fact for trial.”? |If
t he defendant only argues that, contrary to the district court’s
determ nation, there is insufficient evidence in the record to
support the plaintiff’s version of the facts, the appellate courts
nust dismss the appeal for lack of jurisdiction.? W have
appellate jurisdictiononly to determ ne whether Tiptonis entitled
toqualified immunity as a matter of |aw when all facts are vi ewed
inthe light nost favorable to Martin.*

To determ ne whether an official is entitled to qualified
immunity, the court asks (1) whether the plaintiff has alleged a
violation of a constitutional right and (2) whet her the defendant’s
conduct was objectively reasonable in light of the clearly
established law at the tine of the incident.®

Ti pton’s appeal, in essence, challenges the district court's

determnation that “the pretrial record sets forth a genui ne issue

2 Tanez v. Gty of San Marcos, 62 F.3d 123, 125 (5th G
1995) (internal quotation marks and citation omtted).

3 See Kinney v. Waver, 367 F.3d 337, 347 (5th G r. 2004)
(en banc).
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5 McCl endon v. City of Colunbia, 305 F.3d 314, 322-23
(5th Cr. 2002).




of fact for trial.”® Although Tipton asserts that “[t]here are no
materially disputed facts in this case,” this contention ignores
the district court’s analysis of the facts in the summary judgnent
record. Tipton, for exanple, casts Mrtin as evasive and
unresponsi ve, contending that this was part of Tipton's basis for
the post-stop detention. In contrast, the district court

concl uded, based on its viewi ng of the videotape of the stop, that

Martin appears calm and collected. He does not becone
angry or raise his voice, and he answers questions
succinctly. He identifies where he is comng from and

where he is going. Martin discusses his previous
enpl oynent and appears to try to answer the Oficer’s
questions truthfully. Wiile Martin was not overly

cooperative or extrenely forthcomng in his answers, his

answers and deneanor as seen in the videotape of the

i nci dent do not, by thenselves, or in conjunction with a

messy car, establish, for summary judgnent purposes, that

a reasonabl e of fi cer woul d have had suspi ci on of cri m nal

activity sufficient to justify a detention of over 30

m nutes while waiting for a drug dog.
The district court further concluded that the questions raised by
t he vi deot ape were not answered by the sunmary judgnent evi dence.

Ti pton woul d have us evaluate the district court’s concl usion
that a jury could reject Tipton’s evaluation of Martin's answers
and deneanor based on Martin’s deneanor in the videotape. As “we
cannot challenge the district court's assessnents regarding the
sufficiency of the evidence” on interlocutory appeal,’” we do not

have jurisdiction over this one. Tipton's interlocutory appeal of

6 Tanez v. Gty of San Marcos, 62 F.3d 123, 125 (5th G
1995) (internal quotation marks and citation omtted).

! Ki nney v. Waver, 367 F.3d 337, 347 (5th Gr. 2004).
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the district court’s partial denial of qualified immunity is
t heref ore,

DI SM SSED.



