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USDC No. 7:05-CR-602-ALL

Bef ore H G3 NBOTHAM W ENER, and PRADO, Circuit Judges.
PER CURI AM *

Appeal ing the Judgnent in a Crimnal Case, Marcos Tulio
Zayas preserves for further review his contention that his
sentence i s unreasonabl e because this court’s post-Booker™
rulings have effectively reinstated the mandatory Sentencing
Cui del i ne regi ne condemmed i n Booker. Zayas concedes that his

argunent is foreclosed by United States v. Mares, 402 F.3d 511

(5th Gr.), cert. denied, 126 S. C. 43 (2005), and its progeny,

whi ch have outlined this court’s nethodol ogy for review ng

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

United States v. Booker, 543 U. S. 220 (2005).
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sentences for reasonabl eness. Zayas al so preserves for further
review his contention that his sentence is unreasonabl e because
the illegal reentry guideline is unduly severe. Zayas concedes

that this argunent is foreclosed by United States v. Tzep-Mji a,

461 F. 3d 522, 527 (5th Cr. 2006), which held that “Booker does
not give sentencing courts the discretion to i npose a non-

Gui del i ne sentence based on the courts’ disagreenent with
Congressi onal and Sentenci ng Conm ssion policy.” Finally, Zayas

rai ses argunents that are foreclosed by Al nendarez-Torres v.

United States, 523 U. S. 224, 235 (1998), which held that 8 U S. C

8§ 1326(b)(2) is a penalty provision and not a separate crim nal
of fense. The Governnent’s notion for sunmary affirmance is

CGRANTED, and the judgnent of the district court is AFFI RVED



