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PER CURI AM *

Def endant - Appel | ant Jose Luis Lozoya appeals the sentence
i nposed followi ng his guilty-plea conviction for inportation of 11
grans of flunitrazepam a controlled substance. He contends that
the district court plainly erred in sentencing him as a career
of fender under U.S.S.G 8 4B1.1. He argues that his prior Texas
convictions for possession wth intent to deliver a controlled
subst ance are not “control |l ed substance of fenses” under U S.S.G 8§
4Bl. 2(b), because the Texas statute under which he was convicted

i ncl udes conduct (offering to sell) that does not fall within the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



definition of “controlled substance offense” in 8 4Bl.2(b). As
Lozoya did not raise this issue in the district court, reviewis

limted to plain error. See United States v. G een, 324 F.3d 375,

381 (5th Gr. 2003).

Lozoya was convicted of possession with intent to deliver a
controlled substance in violation of TeEx. HEALTH & SAFeETY CODE ANN.
§ 481.112. In the context of this statute, “[d]eliver neans to
transfer, actually or constructively, to another a controlled
subst ance, counterfeit substance, or drug paraphernalia.” TEX.
HEALTH & SAFETY CoDE ANN. 8 481.002(8). Deliver is further defined as
“offering to sell a controll ed substance, counterfeit substance, or
drug paraphernalia.” 1d. This statute enconpasses conduct (i.e.,
offering to sell a controlled substance) that is not included in
the definition of a controll ed substance of fense under 8§ 4Bl1. 2(b).

This conclusion is supported by United States v. Gonzal es, F. 3d

. No. 05-41221, 2007 W 1063993 (5th Gr. WMar. 7, 2007), in
which we held that a prior Texas conviction for delivery of a
control | ed substance under the sane Texas statute was not a drug
trafficking offense under U S S.G 8§ 2L1.2, because the Texas
statute i ncluded conduct that did not constitute a drug trafficking
of fense, viz., offering to sell a controlled substance. [|d. at *2.
The definitions of a controlled substance of fense under § 4Bl. 2(b)
and a drug trafficking offense under 8§ 2L1.2 are virtually
i denti cal . The district court thus erred in determning that
Lozoya was a career offender under 8§ 4Bl1.1 based in part on his
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prior Texas convictions under TEX. HeALTH & SAFETY CoDE ANN. § 481. 112.

The error was clear under Gonzales and United States v. @Grza-

Lopez, 410 F.3d 268, 273-74 (5th Cir.), cert. denied, 126 S. C

298 (2005) (holding that offering to sell wunder a California
statute was not a drug trafficking offense under § 2L1.2).

Lozoya has shown that the error affected his substantial
rights as, wi thout the erroneous enhancenent under 8 4Bl.1, his
gui del i nes sentenci ng range woul d have been 12 to 18 nonths, mnuch

| ess than his 151-nonth sentence. See Gonzal es, 2007 W. 1063993 at

**2-3. As the error clearly affected his sentence, Lozoya has
shown that the error seriously affected the fairness, integrity, or
public reputation of the judicial proceedings. Id. at *3. W
therefore vacate Lozoya's sentence and remand his case to the
district court for resentencing. As we vacate Lozoya' s sentence,
we need not address his additional argunent that the sentence

i nposed by the district court was unreasonable. See, e.q., United

States v. Akpan, 407 F.3d 360, 377 n.62 (5th Gr. 2005).

SENTENCE VACATED; REMANDED FOR RESENTENCI NG



