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Jose Luis Segovi ano-Cruz (Segovi ano) appeals his conviction
and sentence for illegal reentry after deportation. Segovi ano
contends, and the Governnent concedes, that the district court
m sapplied the Sentencing QGuidelines by increasing his sentence
based on a prior Texas conviction that was not a “crine of

vi ol ence” under the Guidelines and United States v. Fierro-Reyna,

466 F.3d 324, 327-29 (5th Cr. 2006). The CGovernnent argues that

the error was harnmless but fails to show that the error did not

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



affect the selection of the sentence. See Wllians v. United

States, 503 U. S. 193, 203 (1992), cited in United States v. Davis,

____F.3d ___, 2007 W 259568, at *4 (5th Gir. Jan. 31, 2007). The
Governnent failed to bear its burden of showng that the district
court woul d have inposed the sane sentence absent the error. See
Wlliam 503 U S at 203. W vacate the sentence and remand for

resentencing in accordance with Fierro-Reyna.

Segovi ano argues, in light of Apprendi v. New Jersey, 530 U S.

466 (2000), that any term of inprisonnent of nore than two years
exceeds the statutory maxi num sentence allowed for the 8 U S. C
8§ 1326(a) offense charged in his indictnent. He chal | enges the
constitutionality of 8 1326(b)’'s treatnent of prior felony and
aggravated felony convictions as sentencing factors rather than
el enrents of the offense that nust be found by a jury.

Segovi ano’s constitutional challenge is foreclosed by

Al nendarez-Torres v. United States, 523 U S 224, 235 (1998).

Al t hough he cont ends that Al nendarez-Torres was i ncorrectly deci ded

and that a mjority of the Suprene Court would overrule

Al nendarez-Torres in |light of Apprendi, we have repeatedly rejected

such argunents on the basis that Al nendarez-Torres renai ns bi ndi ng.

See United States v. Garza-lopez, 410 F.3d 268, 276 (5th Cr.),

cert. denied, 126 S. C. 298 (2005). Segovi ano properly concedes

that his argunent is foreclosed in |ight of Al nendarez-Torres and

circuit precedent, but he raises it here to preserve it for further
review. Segoviano's conviction is affirned.
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AFFI RVED | N PART; VACATED AND REMANDED | N PART.



