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Ranon Estrada-Vill al obos (Estrada) appeals the sentence
i nposed following his plea of guilty to being in the United
States illegally after deportation. Estrada s sentence was
i ncreased due to a prior conviction for the Florida fel ony of
aggravated battery.

Estrada contends that his Florida conviction was not a crine
of violence (COV) under the Sentencing CGuidelines because the
conviction could have resulted fromnere contact with a weapon,

w t hout harmor the use of force. A “conviction for aggravated

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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battery under [this] specific subsection of Florida |aw qualifies
as a COV because it has as an elenent at |east a threatened use
of force” because touching with a weapon constitutes “either

actual or threatened use of physical force.” United States v.

Dom nquez, 479 F.3d 345, 349 (5th Gr. 2007).

Estrada al so challenges, in light of Apprendi v. New Jersey,

530 U.S. 466 (2000), the constitutionality of 8 U S. C
8§ 1326(b)’'s treatnent of felony and aggravated fel ony convictions
as sentencing factors rather than el enents of the offense that
must be found by a jury.

Estrada’ s constitutional challenge is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough he contends that Al nendarez-Torres was incorrectly
decided and that a majority of the Suprene Court would overrul e

Al nendarez-Torres in |ight of Apprendi, we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remai ns binding. See United States v. Garza-Lopez, 410 F.3d 268,

276 (5th Gr. 2005). Estrada properly concedes that his argunent

is foreclosed in light of Al nendarez-Torres and circuit

precedent, but he raises it here to preserve it for further
revi ew
The Governnent’s notion to supplenment the record i s DEN ED

AFFI RVED.



