United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 6, 2007

Charles R. Fulbruge llI
Clerk

No. 06-40516

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
NOEL EXI NI A,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas
USDC No. 1:05-CR-83-1

Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM !

Noel Exinia appeals his conviction for conspiracy to possess
wth intent to distribute nore than 100 pounds of marijuana and
nmore than 5 kilograns of cocaine. He alleges that the trial court
erred by: granting his request for self-representation on the
morning of the trial, accepting a plea of guilty while Exinia was
supported only by standby counsel, denying a notion for conti nuance
to obtain counsel, denying a notion to wthdraw the guilty plea,
and overruling certain objections to the presentence report. He

al so argues, for the first time in his reply brief, that the trial

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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court erred by requiring himto wear a stun belt. As a prelimnary
matter, Exinia admts that he nust overcone a provision of his plea
agreenent waiving his right to appeal. Because this waiver was
effective, we dismss the appeal.

Exinia contends that the waiver of his right to appeal
pursuant to his plea agreenent was ineffective for two reasons:
first, because the judge did not correct an anbi guous expl anation
of his right to appeal an illegal sentence; and second, because he
did not receive consideration in exchange for his agreenent to
pl ead guilty.

I n support of his argunent that there is an anbiguity, Exinia
points to an exchange between his standby counsel and the
prosecutor discussing Exinia's rights under the plea agreenent. In
clarifying the agreenent, Exinia s standby counsel asked the court:
“Judge, | woul d assune that woul d i ncl ude the usual caveat that he
woul d still be able to appeal any unl awful sentence inposed by the
court. Is that right, M. Lewis?” Lewi s, the prosecutor, responded:
“Any unl awful or illegal sentence above the statutory maxi num” The
court added: “You have a right to appeal that, but that would be
your only right to appeal.” W find no anbiguity. The standby
counsel asked the prosecutor whet her Exinia could appeal an ill egal
sentence, and the prosecutor clarified that he could appeal an
illegal sentence above the statutory nmaxi num Moreover, none of

Exinia's substantive argunents on appeal contend that there has
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been an illegal sentence.? The renedy for an anbiguity respecting
the defendant’s right to appeal is to construe that anbiguity in

favor of the defendant, United States v. Harris, 434 F.3d 767, 770

(5th Gr. 2005), and doing so would not allow Exinia to pursue the
i ssues appealed in this case.

Exinia also contends that the plea bargain was a contract,
made unenforceable by a | ack of consideration in exchange for the
pl ea. General principles of contract law are often applied to

crimnal plea agreenents. See United States v. Ready, 82 F.3d 551,

558-59 (2d Gir. 1996). W have considered simlar issues raised in
the past, but have not expressly held that consideration is

required to support a valid plea bargain. See United States V.

Smal | wood, 920 F.2d 1231, 1239 (5th Gr. 1991); Smth v. Estelle,

562 F.2d 1006, 1008 (5th Cr. 1977). Even assumng that
consideration is required, however, Exinia fails to show that it
was illusory. The governnent here agreed to nove for dism ssal of
one of the counts pending against Exinia, to refrain from
prosecuting Exinia for other crines known to the governnent and
comm tted between 2003 and 2005, and to recommend a reduction in
his sentence for acceptance of responsibility should he qualify.
Exi nia argues that the dism ssal of the other pending count

did not, as a practical matter, affect his sentence. However, we

2“An illegal sentence is one not authorized or directed by
|aw. Stated otherwi se, an illegal sentence is one which exceeds
statutory limts, inposes nultiple terns of inprisonnent for the
sane offense, fails to conformto the oral pronouncenent of
sentence, is anbiguous, or otherwi se violates the constitution or
the law.” 21A AM JUR 2D Criminal Law 8§ 823 (2007).
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specifically rejected this argunent in Smth, noting that
defendants receive other benefits from a dismssal, such as
i nproving the defendant’s chances of parole. 562 F.2d at 1008
Exi ni a has not di sputed that he was not prosecuted for other crines
commtted between 2003 and 2005, as the plea agreenent required.
The governnent argues that nunmerous other crinmes are known to it
from this period, during which Exinia was involved in a drug
trafficking and noney | aundering operation. Wile the governnent
ultimitely objected to a reduction for acceptance of
responsibility, arguing that Exinia refused to neet with the
probation departnent to discuss the case and contradicted his
adm ssions at re-arraignnent, the conditional promse to recomrend
a reduction in sentence constitutes consideration under genera

contract principles. See United States v. Brunetti, 376 F.3d 93,

95-96 (2d CGr. 2004) (“Faced with a nmandatory term of Ilife
i nprisonment, Brunetti decided to trade a guilty plea for a chance
at a reduced sentence. An elenent of risk was part of his
bargain.”).

Because Exinia's plea agreenent waiving the right to appeal
was know ng, vol unt ary, and enforceabl e, any appeal in
contravention of the waiver provision should be dismssed. United

States v. Baynon, 312 F.3d 725, 729 (5th Gr. 2002). W therefore

D SM SS THE APPEAL



