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PER CURI AM *
Stevie Wnston appeals the district court’s 28 U S.C. §8 1915A

dismssal, for failure to state a claim of his 42 U S.C. § 1983

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



action against various prison officials, asserting deliberate
indifference to his serious nedical needs. Wnston renews his
claim that the defendants were deliberately indifferent to his
serious nedical needs by assigning him work that violated his
medi cal restrictions and for disciplining hi mwhen he was unable to
performthat work. He maintains he pleaded all essential elenents
of an Ei ghth Anendnent violation and that dismssal for failure to
state a claimwas therefore in error.

Section 1915A allows for dismssal of a prisoner’s civil
action if, inter alia, it is frivolous or fails to state a claim
for relief. 28 U S.C 8§ 1915A(b)(1). Adistrict court may dismss

a conplaint as frivolous ““where it |acks an arguabl e basis either

inlaw or in fact’”. Denton v. Hernandez, 504 U S. 25, 31 (1992)
(internal citations omtted). A dismssal for failure to state a
claimfor relief will be upheld “only if, taking the plaintiff’s

allegations as true, it appears that no relief could be granted
based on the plaintiff’s alleged facts”. Bass v. Parkwood Hosp.
180 F. 3d 234, 240 (5th Gr. 1999). Because Wnston’'s conpl ai nt was
dism ssed as both frivolous and for failure to state a claim
reviewis de novo. See Velasquez v. Wods, 329 F.3d 420, 421 (5th
Cir. 2003).

W nston has not alleged, and the records do not show, that his
medi cal condition was aggravated, or that he suffered any injury or

harm as a result of his work assignnment. Therefore, even if his



allegations are accepted as true, he has failed to allege the
requi site claimof “deliberate indifference” in connectionwth his
wor k assignnment. See Farnmer v. Brennan, 511 U. S. 825, 828 (1994)
(“A prison official’s ‘deliberate indifference’ to a substanti al
ri sk of serious harmto an i nmate vi ol ates the Ei ghth Arendnent.”);
Jackson v. Cain, 864 F.2d 1235, 1246 (5th Gr. 1989) (an Eighth
Amendnent viol ation results when the type of work assi gned worsens
a prisoner’s pathol ogical condition).

Because of Wnston’s nedical condition, mnedical personnel
pl aced restrictions on his prison job assignnment; the record shows
they were responsive to his physical limtations and placed hi mon
a nedi cal work squad because of these limtations. Wnston clains,
however, that nedical personnel should have inposed even stricter
limts on his job assignnent. Wnston’s disagreenent with his
medi cal classification does not state a constitutional claim See
Wl son v. Budney, 976 F.2d 957, 958 (5th Cr. 1992). In this
regard, his <claim that +the docunents contained in the
adm ni strative record are fraudul ent will not be consi dered because
it israised for the first tine on appeal. See Varnado v. Lynaugh,
920 F.2d 320, 321 (5th Cr. 1991).

As the district court determ ned, the fact that Wnston was
required to work does not raise a constitutional claim for
deli berate indi fference. See Mendoza v. Lynaugh, 989 F.2d 191, 195

(5th Cr. 1993). Furthernore, prison officials also did not



violate his constitutional rights by disciplining himfor refusing
to work. See id.; Plaisance v. Phel ps, 845 F. 2d 107, 108 (5th Cr
1988). Additionally, Wnston’s assertion that the district court
erred in dismssing his case without providing himw th notice and
the opportunity to anmend i s unavailing because he does not state on
appeal any facts he would have included in an anended conpl aint
that m ght have changed the outcone in his case. See Ashe v.
Corley, 992 F.2d 540, 542 (5th Cir. 1993).

Wnston renews his contention that the defendants were
deliberately indifferent in failing to provide adequate nedica
care, but, as he concedes and as the adm nistrative record shows,
he received nedical attention on the nunmerous occasions he
requested it. His dissatisfaction with the treatnent he received
is insufficient to state a constitutional claim See Varnado, 920
F.2d at 321. Wnston’s new assertion that he has been denied
better and nore extensive nedical care due to cost will not be
considered. See id. Moreover, his allegations in that regard are
whol |y concl usi onal and do not give rise to a constitutional claim
See Koch v. Puckett, 907 F.2d 524, 530 (5th Cr. 1990).

Al t hough the judgnent is affirned, it incorrectly states that
the conplaint was dismssed pursuant to 42 U . S.C. 8§ 1997A, rather
than 28 U . S.C. 8§ 1915A. The error is clerical and did not affect

t he substance of the dism ssal of the conplaint. Nevertheless, the



matter is remanded to the district court for the |imted purpose of
correcting the clerical error. See FED. R Cv. P. 60(a).

The district court’s dismssal of Wnston’s conpl ai nt counts
as a strike for purposes of 28 U.S.C. 8§ 1915(g). See Adepegba v.
Hammons, 103 F. 3d 383, 387 (5th Cr. 1996). Wnston is cautioned
that if he accunmul ates three strikes under 8§ 1915(g), he will not
be able to proceed in forma pauperis in any civil action or appeal
filed while he is incarcerated or detained in any facility unless
he is under imm nent danger of serious physical injury. See 8§
1915(g) .
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