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PER CURI AM ~

The Appellant Jose Contreras-Jinenez (“Contreras”) pleaded
guilty to being illegally present in the United States follow ng

deportation, in violation of 8 US.C. §8 1326(a) & (b). On Decenber

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



27, 2004, the district court sentenced himto serve 15 nonths in
the custody of the Bureau of Prisons followed by 3 years of
supervi sed rel ease.

Contreras appealed from the judgnent of conviction and
sentence, arguing that his prior conviction for possession of a
control | ed substance was not an aggravated fel ony and chal |l engi ng
the constitutionality of the sentencing enhancenent he received
based on this finding. W affirned the judgnent.!?

Contreras filed a tinely petition for a wit of certiorari
wth the United States Suprene Court. The Court granted the
petition, vacated our judgnent, and renmanded the case to this court

for further consideration in light of Lopez v. Gonzales.?

In Lopez, the Suprene Court held that a state felony
conviction for sinple possession of a controll ed substance that was
not puni shable as a felony under the federal Controlled Substances
Act was not a “drug trafficking crinme” under 18 U.S.C. 8§ 924(c) and
hence not an “aggravated felony” under 8 U.S.C. § 1101(a)(43)(B).?3

Contreras argues that, in light of Lopez, his conviction for
possession of a controlled substance does not qualify as an
aggravated felony because that crine was punishable only as a

m sdenmeanor under the federal Controlled Substances Act and,

1See United States v. Contreras-Jimenez, 195 F.App'x 271 (5th Cir. 2006).

2127 S. Ct. 625 (2006).

3_opez, 127 S.Ct. At 629-633.



accordingly, the district court erred in enhancing his sentence
based on the conviction.

On remand, the parties advise that Contreras conpleted the
i npri sonment conponent of his sentence and was deported to Mexi co,
al though his term of supervised release is ongoing. Under these
ci rcunst ances, even assum ng Lopez error, because the def endant has
been deported and i s unable (w thout the perm ssion of the Attorney
Ceneral) to reenter the United States and be present for a
resentenci ng proceeding as required by Rule 43, there is no relief
we are able to grant himand his appeal is noot.* The appeal is

t her ef ore DI SM SSED

‘See United States v. Rosenbaum Al anis, —F.3d ---, 2007 W
926832 (5th Cir. March 29, 2007).




