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Al fonso Rocha- Gaytan appeals his guilty plea conviction and
sentence for being know ngly and unlawfully present in the United
States after deportation in violation of 8 U S.C 8§ 1326(a) &
(b). He argues that the district court erred in determ ning that
his 2004 Florida felony conviction for sinple possession of
cocai ne was an aggravated felony for purposes of U S S G
§ 2L1.2(b)(1)(C) and 8 U.S.C. 8§ 1101(a)(43)(B). Rocha-Gaytan
acknow edges that we have held that sinple possession of cocaine

is an aggravated felony under 8§ 2L1.2(b)(1)(C in United States

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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v. Rivera, 265 F.3d 310, 312-13 (5th G r. 2001), and United

States v. Hinojosa-Lopez, 130 F.3d 691, 693-94 (5th Cr. 1997).

However, he argues that we overl ooked Jerone v. United States,

318 U. S. 101 (1943), in reaching these decisions. Having

preceded Hi noj osa-Lopez, Jerone is not “an intervening Suprene

Court case explicitly or inplicitly overruling that prior

precedent.” See United States v. Short, 181 F.3d 620, 624 (5th

Cir. 1999). Therefore, the district court did not err in
characterizing Rocha-Gaytan’s prior Florida conviction for sinple
possessi on of cocaine as an aggravated felony for purposes of

§ 2L1. 2. See Rivera, 265 F.3d at 312-13; see al so Hi noj osa-

Lopez, 130 F.3d at 693-94.
Rocha- Gaytan’ s constitutional challenge to the sentencing

provisions of 8 1326 is foreclosed by A nendarez-Torres v. United

States, 523 U. S. 224, 235 (1998). Although Rocha-Gytan contends

that Al nendarez-Torres was incorrectly decided and that a

majority of the Supreme Court would overrule Al nendarez-Torres in

light of Apprendi v. New Jersey, 530 U S. 466 (2000), we have

repeatedly rejected such argunents on the basis that

Al nendarez-Torres remains binding. See United States v.

Garza-lLopez, 410 F.3d 268, 276 (5th Gr.), cert. denied, 126

S. . 298 (2005). Rocha-Gaytan properly concedes that his

argunent is foreclosed in light of Al nendarez-Torres and circuit

precedent, but he raises it here to preserve it for further

revi ew.
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