United States Court of Appeals
Fifth Circuit

FILED
IN THE UNI TED STATES COURT OF APPEALS March 29, 2007

FOR THE FIFTH CIRCU T
Charles R. Fulbruge llI

D000 00000000000))))) Clerk
No. 06-30735

DI IIDDIIIIIIIIIIID))
LI NDA M JONES,
Pl ai ntiff-Appellant,
V.
M CHAEL J. ASTRUE, COWM SSI ONER OF SOCI AL SECURI TY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
No. 6: 05-CV-454

Bef ore DeMOSS, STEWART, and PRADO, Circuit Judges.
Per Curiam’

Plaintiff-Appellant Linda M Jones (“Jones”) appeals froma
district court decision upholding the Conm ssioner of Soci al
Security’s (the “Conm ssioner”) denial of Jones’s claimfor
disability benefits under the Social Security Act. For the
reasons that follow, we affirmthe judgnent of the district

court.

"Pursuant to 5TH G RaUT RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



| . FACTUAL AND PROCEDURAL BACKGROUND

On April 16, 2003, Jones filed an application for
suppl enental security incone benefits. Jones clained a disability
begi nning May 1, 1999, due to anxiety, depression, stomach ul cer,
back probl ens, weakness, headaches, drowsiness, and pain. Her
application was denied upon initial determnation, and Jones
requested a hearing before an adm nistrative |aw judge (“ALJ”). A
hearing was held on June 16, 2003, and on July 24, 2003, the ALJ
i ssued an unfavorabl e decision. Jones then filed a request for
review by the Appeals Council. The Appeal s Council determ ned
that the ALJ had erred by relying upon the Medical Vocati onal
Quidelines (“Gids”), and that Jones’s non-exertional limtations
requi red the use of vocational expert testinony to determne if
there were jobs existing in the national econony that Jones could
perform The Appeals Council therefore remanded the case to the
ALJ wth instructions that the ALJ obtain evidence froma
vocati onal expert.

The ALJ held a new hearing on February 11, 2004, at which a
vocati onal expert gave testinony. Following this hearing, the ALJ
i ssued a deci sion on August 26, 2004, again denying Jones’s
claim Jones filed a new request for review with the Appeal s
Council. The Appeals Council considered the ALJ s decision, as
wel | as new evidence submtted by Jones too late for the ALJ to

consider. This evidence consisted of a psychol ogi cal exam nati on



report by Dr. David E. G eenway. On Decenber 2, 2004, the Appeals
Counci| denied Jones’s request and stated that the new evi dence
provi ded by Jones created no basis for altering or anending the
ALJ" s deci si on.

Jones appealed to the United States District Court for the
Western District of Louisiana. Jones argued that (1) the ALJ
erred in positing a defective hypothetical question to the
vocati onal expert; (2) the ALJ inproperly applied the Gids to
deny benefits; and (3) the ALJ failed to fully and fairly devel op
the facts. Jones’s appeal was referred to a nagi strate judge, who
i ssued a report and recommendati on on April 18, 2006. The
magi strate found that there was substantial evidence in the
record to support the Comm ssioner’s decision of non-disability
and that the Conm ssioner’s decision conported with all rel evant
| egal standards. Specifically, the magi strate concluded that the
ALJ incorporated the appropriate limtations into his
hypot heti cal question and that Jones’s counsel had the
opportunity to correct any defects in the hypothetical question.
Second, the magi strate found that the ALJ had not relied on the
Gids, but rather on the testinony of the vocational expert, in
concluding that jobs existed in significant nunbers that Jones
could perform Finally, the magistrate concluded that there was
no failure by the ALJ to devel op adequately the record regarding
Jones’s alleged nental retardation because the report by Dr.
Greenway was not in conflict with prior evaluations indicating
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that Jones had | ow average intelligence. The magi strate noted
that the Appeals Council had concluded that the G eenway report
was not a basis for changing the ALJ’s decision, and stated that
“[t] he undersigned agrees that the additional evidence would not
have led to a different decision by the ALJ.” The district court
adopted the findings and conclusions of the magistrate’s report
and affirnmed the decision of the Conm ssioner. This appeal by
Jones fol | owed.
1. JURI SDI CTI ON AND STANDARD OF REVI EW

This court has jurisdiction pursuant to 28 U S.C. § 1291.
Judicial review of the Conmm ssioner’s decision to deny benefits
islimted to determ ning whether (1) the final decision is
supported by substantial evidence and (2) the Conmm ssioner used
the proper |egal standards in evaluating the evidence. Newton v.
Apfel, 209 F.3d 448, 452 (5th Cr. 2000). Substantial evidence is
such rel evant evidence as a reasonable m nd m ght accept to

support a conclusion. Ripley v. Chater, 67 F.3d 552, 555 (5th

Cir. 1995). It is nore than a scintilla and |less than a
preponderance. Id. This court may not re-weigh the evidence in
the record or substitute our judgnment for that of the

Comm ssioner. Harris v. Apfel, 209 F.3d 413, 417 (5th Cr. 2000).

I11. DI SCUSSI ON
To be entitled to social security disability benefits, a

clai mant nust show an “inability to engage in any substanti al



gainful activity by reason of any nedically determ nabl e physi cal
or nental inpairnment which . . . has |lasted or can be expected to
|ast for a continuous period of not less than 12 nonths.” 42

US C 8 423(d)(1)(A). To evaluate a claimof disability, the ALJ

follows a five-step sequential process, the first four steps of

whi ch place the burden on the claimant. Mise v. Sullivan, 925
F.2d 785, 789 (5th Gr. 1991). The five steps are:

(1) A claimant who is working and engaging in substantia

gainful activity will not be found disabl ed regardl ess of
medi cal fi ndi ngs.

(2) A claimant who does not have a “severe inpairnent” wll

not be found to be disabl ed.

(3) Aclaimant who neets or equals an inpairnent listed in
20 CF.R pt. 404, subpt. P, app. 1 will be considered
di sabl ed wi thout the consideration of vocational factors.

(4) If the claimant is capable of perform ng the work he or
she has done in the past, that claimant is “not disabled.”
(5 If the inpairnment precludes the claimant from
performng his or her past work, other factors including
age, education, past work experience, and residua

functional capacity nust be considered to determne if the
cl ai mant can perform ot her work.

Boyd v. Apfel, 239 F.3d 698, 704-05 (5th G r. 2001); see also 20

CF.R 8 404.1520. If the inquiry reaches the fifth step, the
burden is on the Comm ssioner to show that the claimant can
performwork existing in the national econony. Newton, 209 F.3d
at 453. |f the Conm ssioner nmakes this show ng, the burden shifts
back to the claimant to prove that he or she cannot performthe
wor k suggested. Mise, 925 F.2d at 789.

In this case, the ALJ determ ned that the work that Jones
had perfornmed within the relevant tinme period was of insufficient
duration to qualify as past relevant work. The ALJ al so
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determ ned that Jones had non-exertional inpairnments that
qualified as “severe,” but that did not equal an inpairnent
listed in 20 CF. R pt. 404, subpt. P, app. 1. Because of these
findings, the ALJ’s inquiry reached step five, at which point,
after remand by the Appeals Council, the ALJ heard testinony from
a vocational expert. The ALJ concluded that there were jobs
existing in significant nunbers in the national econony that
Jones could perform As explained above, the Appeal s Counci
affirmed the ALJ' s deci sion.

Jones presents three issues for review (1) whether the
district court applied an i nproper remand standard in declining to
remand Jones’s case to the Conm ssioner; (2) whether Jones’s new
evidence “neets the requirenents of 42 U S.C. 8§ 405(g), sentence
six, or 20 CF. R 8§ 416.1476(b)(1)” and therefore requires remand,
and (3) whether the ALJ erred as a matter of law by positing a
defective hypothetical question to the vocational expert.

A The District Court Did Not Apply an | nproper Remand Standard

Jones clains that the district court used the wong standard
for remand when it adopted the nmagi strate’s report stating that
“[t] he undersigned agrees [wth the Appeals Council] that the
addi tional evidence would not have led to a different decision by
the ALJ.” Jones argues that the correct remand standard under 42
US C 8 405(g) is whether there exists a “reasonabl e

possibility” that the new evi dence woul d have changed t he outcone



of the Comm ssioner’s determ nation.

Jones is correct that whether there is a “reasonabl e
possibility” that new evidence woul d have changed the outcone of
the Comm ssioner’s decision is the test that this circuit enpl oys
to determ ne whether new evidence is “material” within the
meani ng of 8§ 405(g). Section 405(g) applies, however, where the
cl ai mant presents new evidence to the district court that was not
reviewed by the Comm ssioner and thus was not nade part of the
record.! In this case, Jones presented no new evidence to the
district court. She did provide new evidence, the G eenway
report, to the Appeals Council, and the Appeals Council addressed
t hat evidence, specifically stating that “this information does
not provide a basis for changing the Adm nistrative Law Judge’s

decision.” In Hi_gginbothamv. Barnhart, 405 F.3d 332, 334 (5th

Cir. 2005), this court held that the Comm ssioner’s final
deci sion includes the Appeals Council’s denial of a claimnt’s
request for review, and that new evidence submtted to the

Appeal s Council becones part of the adm nistrative record. It

! The rel evant passage reads as follows: “The court may, on
nmoti on of the Conm ssioner of Social Security nmade for good cause
shown before the Conmm ssioner files the Conm ssioner’s answer,
remand the case to the Conm ssioner of Social Security for
further action by the Comm ssioner of Social Security, and it may
at any tinme order additional evidence to be taken before the
Comm ssi oner of Social Security, but only upon a show ng that
there is new evidence which is material and that there is good
cause for the failure to incorporate such evidence into the
record in a prior proceeding . . . .” 42 U S. C. 8§ 405(9).



follows, therefore, that the test set forth in § 405(g) for

whet her evidence newy submtted to the district court requires
remand to the Conm ssioner has no application to this case. In
the statenent Jones objects to, the magi strate was not applying a
standard for remand based on new evi dence but rather was
affirmng the Appeals Council’s assessnent of evidence in the
record. Jones’s argunent has no nerit.

Jones rai ses several additional argunents, unrelated to the
remand standard, in this section. Jones argues that the district
court should have remanded the case because the Appeal s Counci
did not explain the weight that it gave to Jones’s new evi dence.

I n Hi gqgi nbot ham however, we determ ned that such an expl anation

was not required. 405 F.3d at 335 n.1. Mreover, Jones’ s new
evidence did not so contradict earlier evidence that a

“wei ghi ng” of new and ol d evidence woul d be required. Dr.
Greenway stated that Shipley testing produced an I Q score in the
mldly nentally retarded range. Dr. G eenway al so stated,
however, that Jones’s “[i]nterview ng suggests sonewhat higher
adaptive skills” and that therefore “[s]he m ght nore
appropriately be considered borderline intellectual

functioning.” Dr. Geenway’s report was therefore not
i nconsistent with two earlier psychol ogi cal evaluations stating
that Jones had “l ow average intelligence.”

Jones al so argues that the district court erred by



resolving a conflict in the evidence, that is, the conflict as
to whether Jones was mldly nentally retarded or had borderline
intellectual functioning. Jones cites Fifth Grcuit caselaw for
the proposition that conflicts in the evidence should be
resol ved by the Comm ssioner. The “conflict” in question,
however, was resolved first by Dr. G eenway, who stated
“borderline intellectual functioning” as his diagnosis, and
secondarily by the Appeals Council, which decided that the
Greenway report did not provide a basis for overturning the
ALJ’ s decision. The district court properly deferred to the
Comm ssioner’s fact-finding.

Addi tionally, Jones argues that the district court could
not conduct a full review of the evidence because the record did

not contain Jones’s | Q scores. Jones cites Baker v. Bowen, 839

F.2d 1075, 1082 (5th Cir. 1988), where this court criticized the
Appeal s Council for issuing a decision wthout review ng a piece
of m ssing evidence. In that case, however, the m ssing

evi dence-—-the recording of the claimant’s adm nistrative
hearing-—-was a part of the admnistrative record. Jones’s |Q
scores were not part of the record, and so Baker is inapplicable
here. Jones further argues that the Appeals Council should have
recontacted Dr. Greenway to obtain the |1 Q scores because the
record was insufficient to permt a determ nation regarding

whet her Jones was di sabl ed. As expl ai ned above, however, Dr.



Greenway’ s report did not contradict two earlier psychol ogi cal
eval uations that addressed Jones’s inpairnents. These nmultiple
reports provided a sufficient basis for determ ning the extent
of Jones’s limtations.?

B. The District Court Did Not Err by Declining to Remand the
Case

Jones argues that the district court should have remanded
her case “pursuant to 42 U S.C. 8§ 405(g), sentence six, or 20
C.F.R 8 416.1476(b)(1).” Neither of these provisions
acconpl i shes what Jones would like it to. 20 CF. R
8§ 416.1476(b) (1) reads as foll ows:

In reviewng decisions based on an application for
benefits, the Appeals Council wi Il consider the evidence in
the adm ni strative | aw judge hearing record and any new and
material evidence only if it relates to the period on or
before the date of the admnistrative |aw judge hearing
decision. If you submt evidence which does not relate to
the period on or before the date of the admnistrative | aw
j udge hearing deci sion, the Appeals Council wll return the
addi tional evidence to you with an explanation as to why it
did not accept the additional evidence and will advise you
of your right to file a new application.

Here, the Appeals Council abided by 20 C F. R 8§ 416.1476(b) (1) by

2This section also includes further unrel ated argunents by
Jones. Jones suggests that the ALJ erred by failing to include
“somat of orm di sorder” as a severe inpairnent. Jones al so appears
to argue that Dr. G eenway’ s conclusion that Jones was
“functionally illiterate” placed the finding that Jones had a
“I'itmted education” in jeopardy. W hold that these argunents are
wai ved for failure to brief adequately. See Robinson v. Guar.
Trust Life Ins. Co., 389 F.3d 475, 481 n.3 (5th Gr. 2004). Jones
al so suggests that the ALJ erred by relying on Gid Rule 204.00.
The district court found, and we agree, that the ALJ relied on
vocati onal expert testinony, and not on the Gids, in making his
step five assessnent.
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consi dering Jones’s new evidence, which related to the period
before the ALJ decision. It is not clear why Jones believes this
provi sion conpels the district court to remand her case.
El sewhere in her brief, Jones argues that by not returning
Jones’ s evidence, the Appeals Council conceded that the evidence
was “material.” It is clear fromits plain | anguage, however,
that 20 C F. R 416.1476(b)(1) only requires return of the
evi dence when it does not relate to the proper tine period.
Section 405(g), as explained above, states the circunstances
in which new evidence submtted to the district court warrants
remand to the Conm ssioner. In this case, there was no evi dence
submtted to the district court that was not part of the existing
record. Accordingly, there is no cause for remand on the basis of
new evi dence.

C. The ALJ's Defective Hypothetical Question Does Not Require
Rever sa

This court has held that the hypothetical question posed to
the vocational expert by the ALJ nust “incorporate reasonably al

disabilities of the clainmant recognized by the ALJ.” Bow ing V.

Shalala, 36 F.3d 431, 436 (5th Cr. 1994). Jones argues that the
hypot heti cal question the ALJ posed to the vocational expert was
defective because it did not include all of the inpairnents
recogni zed by the ALJ. The Appellee concedes that “the ALJ’ s
hypot heti cal question to the vocational expert was arguably

i nadequate,” but argues that “Ms. Jones’s representative cured
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any error on the part of the ALJ at step five by posing what both
parties agree was an adequate hypothetical question to the

vocati onal expert.” The Appellee notes that this court in Bowing
stated that “a determ nation of non-disability based on [] a
defective question cannot stand,” unless “the claimnt or his
representative is afforded the opportunity to correct
deficiencies in the ALJ s question by nentioning or suggesting to
the vocational expert any purported defects in the hypotheti cal
questions (including additional disabilities not recognized by
the ALJ's findings and disabilities recognized but omtted from
the question).” 1d.

In this case, the ALJ recognized that Jones possessed the
followng inpairnents: noderate limtations in her daily |iving
activities; mld limtations in mintaining social functioning;
nmoderate [imtations i n maintaining concentration, persistence and
pace; and noderate limtations in ability to understand, renenber,
and carry out detailed instructions. The ALJ found that Jones woul d
have difficulty acceptinginstructions and respondi ng appropriately
to supervisors and would have difficulty with changes in work
setting and with nmaking plans independently of others. In his
hypot heti cal question to the vocational expert, however, the ALJ
specified only “noderately restricted daily activities, mldly
restricted social functioning and mldly  restricteddifficultiesin

mai nt ai ni ng concentration, persistence, or pace.” This question
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recasts Jones’s recogni zed “noderate” restrictions in maintaining
concentration, persistence, and pace as |ess-severe “mld’
restrictions. It also omts the ALJ's findings that Jones woul d
have difficulty with understanding and carrying out instructions
and respondi ng appropriately to supervisors and with changes in
work setting and meki ng plans independently. In response to this
question, and incorporating Jones’s tenth grade education, the
vocati onal expert concl uded that Jones could obtain work as a hand
packer or packager, freight, stock and material handler, or stock
handl er and bagger, jobs existing in the hundreds of thousands in
the United States.

Jones’s attorney at the hearing then asked a hypothetica
gquestion that incorporated “noderate [imtations of ability to take
criticism ability to renmenber and carry out detail ed instructions”
as well as noderate limtations in the “ability to respond
appropriately to changes in the work setting and the ability to
meet realistic goals in the work place.” The vocational expert
responded that the addition of these [imtations “would not effect
[sic] the nunbers,” that is, the nunbers of jobs he had previously
stated Jones could perform

It is clear fromthe above recitation that the ALJ' s question
was defective in that it omtted several recognized inpairnments.
Jones’ s counsel’s question, on the other hand, canme nuch cl oser to

enconpassing the range of inpairnents the ALJ had recognized.
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Appel | ee argues, relying on Bowing, that Jones’s counsel’s proper
question cured the defect in the ALJ's question. But |ogic
prescribes that counsel’s question can conpensate for the ALJ' s
defective question only when the ALJ, in nmaking his final
determnation, relies on the vocational expert’s answer to
counsel s question and not on the answer to the ALJ's own defective
guesti on.

It is not clear fromthe ALJ's witten opinion whether the ALJ
relied on the answer to his question or to Jones’s counsel’s
question. In his opinion, the ALJ appears to adopt counsel’s
hypot heti cal question as his own question. In this case, however,
it isultimately irrelevant whether the ALJ relied on the answer to
his question or to Jones’s counsel’s question, because the two
answers were the sane. Even if the ALJ relied on the answer to his
own defective question, Jones was not prejudiced, because the
vocational expert gave the sanme answer to Jones’s counsel’s
question. “Procedural perfection in admnistrative proceedings is
not required. This court will not vacate a judgnent unless the

substantial rights of a party have been affected.” Mays v. Bowen,

837 F.2d 1362, 1364 (5th Cr. 1988).
| V. CONCLUSI ON
For the reasons stated above, we affirm the judgnent of the
district court wupholding the Comm ssioner’s denial of social

security benefits.
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