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RENODE COLLI NS,

Pl ai ntiff-Appellant,
vVer sus
RI CHARD L. STALDER, Secretary of Corrections; BURL CAIN
War den; LOU SI ANA STATE PENI TENTI ARY; CURLY ALFRED,
Correctional Oficer at Louisiana State Penitentiary; HEALTH
CARE PROVI DER, #71; B. JOHNSON, HEALTH CARE PROVI DER, #17;
HEALTH CARE PROVI DER, #66; JOHN DOE, Doct or,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 3:06-CV-163

Bef ore DeMOSS, STEWART, and PRADO, Circuit Judges.
PER CURI AM *

Renode Col l'ins, Louisiana prisoner # 313898, proceeding pro
se and in forma pauperis, appeals the district court’s di sm ssal
of his 42 U.S. C. § 1983 conpl aint.

On March 15, 2006, the district court issued an order
indicating that Collins’ s pleadings were deficient, that Collins
needed to anmend his pleadings to correct the deficiencies, and

that failure to anend within 15 days would result in dismssal.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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On April 13, 2006, the district court observed that Collins had
failed to anend his pleadings and di sm ssed the proceedi ng,
W t hout prejudice, for failure of Collins to correct the
deficiencies. Collins argues, inter alia, that he did not
receive the deficiency notice and the district court erred when
it dismssed his conplaint.

A district court may sua sponte dism ss an action for
failure to prosecute or to conply wiwth any order. Feb. R Qv.

P. 41(b); MCullough v. Lynaugh, 835 F.2d 1126, 1127 (5th G

1988). The scope of the district court’s discretion is narrower
when the Rule 41(b) dismssal is with prejudice or when a statute

of limtations would bar re-prosecution of a suit dism ssed under

Rule 41(b) wthout prejudice. Berry v. CGNA/RSI-CIGNA 975 F. 2d
1188, 1191 (5th Gr. 1992). 1In Collins’s case, although the
district court dismssed Collins’s suit wthout prejudice, the

di sm ssal may have effectively been with prejudice due to the

one-year statute of limtations. See Jacobsen v. Osborne, 133

F.3d 315, 319 (5th CGr. 1998); LA CQv. CobE ANN. art. 3492.

Where the limtations period “prevents or arguably may
present” further litigation, the standard of review should be the
sane as is used when reviewing a dismssal with prejudice.

Boazman v. Econom cs Laboratory, Inc., 537 F.2d 210, 212-13 (5th

Cr. 1976). This court will affirmdismssals with prejudice for
failure to prosecute only when there is a clear record of delay

or contunmaci ous conduct by the plaintiff and the district court
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has expressly determ ned that | esser sanctions would not pronpt
diligent prosecution, or the record shows that the district court
enpl oyed | esser sanctions that proved to be futile. Berry, 975
F.2d at 1191.

There is not a clear record of purposeful delay or
cont umaci ous conduct by Collins. The district court’s order that
Col I'i ns suppl enent the record was issued on March 17, 2006, and
the district court dismssed the proceeding on April 13, 2006.
There are no other orders of the district court in the record,
and therefore there were no other instances where Collins did not
conply with a court order. See Berry, 975 F.2d at 1191 and n. 5.
As Collins argues, an attachnent to his brief indicates that
Collins may not have received the March 17, 2006, order. Al so,
the district court did not determ ne that |esser sanctions would
not pronpt diligent prosecution, and the district court did not
enpl oy | esser sanctions that proved to be futile. See Berry, 975
F.2d at 1192 and n.7. Finally, none of the usual aggravating

factors appear to be present. See Seal ed Appellant v. Seal ed

Appel |l ee, 452 F.3d 415, 418 (5th G r. 2006).
Accordingly, the district court’s dismssal of Collins’s
suit was an abuse of discretion. The district court’s judgnment

is VACATED and the case is REMANDED for further proceedi ngs.



