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MARLI N FONTENOT,
Pl ai ntiff-Appellant,
vVer sus
GLOBAL EXPERTI SE I N OUTSOURCI NG, in its individual
capacity as the private prison contractor; OIl S KENT

ANDREWS; CHARLES SI MON; MELANIE FOALER, BETTY DUPLECHAI N,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 2:05-CV-352

Bef ore JONES, Chief Judge, and KING and DAVIS, G rcuit Judges.
PER CURI AM *

Mar | i n Font enot, Loui siana prisoner # 093804, appeal s both the
district court’s dismssal of his civil rights conplaint pursuant
to 42 U S.C. 8§ 1997e(a) for failure to exhaust admnistrative
remedi es and the denial of his notion under Federal Rule of Cvil
Procedure 59. Fontenot asserts that the prison’s admnistrative
grievance procedure was not available to him for purposes of
8§ 1997e(a) because the prison’s i nmate counsel substitutes refused

to help himand he required their assistance due to his physical

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



and nental disabilities. He contends that he did not find another
inmate wlling to help himuntil after the 90-day deadline had
passed.

We review the dismssal of a 42 U S.C § 1983 conplaint for
failure to exhaust admnistrative renedies de novo. Days v.
Johnson, 322 F. 3d 863, 866 (5th Gr. 2003). Assum ng arguendo t hat
the adm nistrative process was not available to Fontenot while he
could not find soneone to assist him he is not excused fromthe
exhaustion requi renent because he did not file a grievance once he
found an inmate willing to help him prior tofiling a 8§ 1983 suit.
See Days, 322 F.3d at 867-68. He argues that it would have been
futile to file a grievance at that tine because it woul d have been
untinely. Futility is not an exception to the exhaustion
requi renent. See id.

Fontenot also renews his argunent that the district court
should have anended its judgnent under Federal Rule of G vil
Procedure 59(e) to equitably toll the prescriptive period while he
attenpts to exhaust prison renedies. W hold that the statute of
limtations should be equitably tolled during the pendency of the
instant suit and any subsequent state adm nistrative proceeding.

See Cifford v. G bbs, 298 F.3d 328, 333 (5th Cr. 2002).

The judgnent of the district court is AFFI RMED as MODI FI ED



