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PER CURI AM *

Debt or s- Appel | ant s- Cr oss- Appel | ees Janes Henry Stanley and
Dorothy Jean Wcker Stanley filed a petition for bankruptcy under
Chapter 13 of the United States Bankruptcy Code. Credi tor-
Appel | ee- Cross- Appel | ant Kat hl een Suggs, an unsecured creditor of
the Stanl eys, objected to the confirmation of the Chapter 13 plan

and noved to convert it to one under Chapter 7, asserting that the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Stanley’s did not file the petition in good faith, as required by
11 U.S.C. § 1325(a)(3). The bankruptcy court deni ed Suggs’s notion
after finding that the Stanleys had filed the petition in good
faith. On appeal, however, the district court reversed, holding
t hat the bankruptcy court clearly erred in finding good faith. The
Stanleys appeal, asking us to reinstate the ruling of the
bankruptcy court; Suggs cross-appeals, supporting the ruling of the
district court but contending that the Stanleys’ bankruptcy action
should be dismssed rather than converted to a Chapter 7
proceeding. W reverse the ruling of the district court, affirm
the ruling of the bankruptcy court, and remand for further
proceedi ngs in that court.
| . FACTS & PROCEEDI NGS

A The Judgnent

Suggs was the |l ong-ti me conpani on of G | bert Wcker, a brother
of Dorothy Stanley. In July 1999, Suggs found Wcker dead in his
house in Little Rock, Arkansas. After a brief investigation, the
Little Rock police departnent determ ned that the cause of death
was suicide.! In the week following Wcker’'s death, Ms. Stanley
and her sister challenged the determnation that the cause of
W cker’s death was suicide, suggesting that Suggs may have pl ayed
aroleinhis death. As a result, Suggs brought a diversity action
agai nst the decedent’s sisters in the Eastern District of Arkansas,

claimng that they had defaned her. The jury found in favor of

. Suggs v. Stanley, 324 F.3d 672, 675-76 (8th Cr. 2003).




Suggs and awar ded her $50,000 in danmages. The sisters appeal ed,
and the Eighth Crcuit affirmed with one dissent.?
B. The Bankruptcy Petition and Deci sion

On April 15, 2003, the sane day that the judgnent agai nst Ms.
Stanl ey becane final and before Suggs could file her judgnment in
the public records and thus becone a secured creditor, the Stanl eys
filed a petition for relief under Chapter 13 of the Bankruptcy
Code. The next nonth, Suggs filed an objection to the proposed
wage earners’ plan on the grounds that it was a “continuation of
the malice of Dorothy Stanley against Kathleen Suggs.” Suggs
asserted that the plan had not been proposed in good faith, so that
confirmati on should be denied pursuant to 11 U S.C. 8§ 1325(a)(3).
Suggs also filed a nmotion to have the Stanleys’ Chapter 13 case
converted to one under Chapter 7.

Suggs asserted that the Stanleys’ l|lack of good faith was
evident from (1) an earlier filing of a Chapter 7 petition; (2)
the timng of the filing of the petition; (3) their attenpt to
di scharge a debt that, according to Suggs, wuld not be
di schargeable in a Chapter 7 bankruptcy, because it arose from a
wi | ful or mal i cious injury; (4) the Stanleys’ al | eged
determ nation not to pay the debt; (5) Ms. Stanley’'s voluntarily
quitting her job the nonth following the entry of the judgnent in
the district court in Arkansas; (6) the original plan’s provision

for repaynent into a retirenent account; (7) the Stanleys’ failure

2 Id. at 676-77, 682.



to conply with Suggs’s requests for docunents; (8) false or
undi scl osed information on a |l oan application filed by the Stanl eys
two nont hs before the bankruptcy filing; (9) the denuding of the
Stanl eys’ hone equity by obtaining a nortgage |oan; and (10) the
plan’s preferential treatnment of sone of the Stanleys’ unsecured
creditors over Suggs.

After conducting a hearing, the bankruptcy court confirned the
pl an and deni ed Suggs’s notion to convert, finding that the plan
had been proposed in good faith. In reaching its concl usion of
good faith, the bankruptcy court addressed each of Suggs’s
proffered indicia of a |lack of good faith, rejecting each in turn
wth reasons. |In sum the bankruptcy court held that the Stanleys
filed their petition because “they had no place el se they could go
and continue to live, pay their bills, and . . . support their
dependents.” The bankruptcy court entered an order overruling
Suggs’ s objection and denying the notion to convert, which Suggs
tinely appealed to the district court. Follow ng entry of this
order, the bankruptcy court allowed nodification of the Stanleys’
pl an, and Suggs objected to the nodified plan for substantially the
sane reasons that she had objected to the original plan. The
nmodi fied plan was confirnmed on Decenber 2, 2003. Suggs again
tinely appealed to the district court.

The district court consolidated the appeals, eventually
reversing the bankruptcy court. The district court concluded that

the bankruptcy court had failed to consider the totality of



circunstances and remanded the matter to the bankruptcy court for
further proceedings. The Stanleys appeal the district court’s
ruling. Suggs cross-appeals, asserting that the Stanleys’
bankruptcy petition should be di sm ssed rather than converted to a
Chapter 7 proceeding.
1. ANALYSIS

A Standard of Revi ew

In review ng cases originating in bankruptcy, “we performthe
sane function as did the district court: Fact findings of the
bankruptcy court are reviewed under a clearly erroneous standard
and issues of law are reviewed de novo.”® Wether a petition was
filed in good faith is a question of fact that we review for clear
error.* “Wien a finding of fact is prenised on an inproper |egal
standard, or a proper one inproperly applied,” however, that
finding is reviewed de novo.?®

B. Good Faith

3 Nationwide Mut. Ins. Co. v. Berryman Prods. (ln re
Berryman), 159 F.3d 941, 943 (5th Cr. 1998).

4 In re El mwod Dev. Co., 964 F.2d 508, 510 (5th Cr
1992) (chapter 11 petition); see also In re Love, 957 F.2d 1350,
1356 (7th Gr. 1992) (chapter 13 petition). *“A finding of fact
is clearly erroneous when although there is evidence to support
it, the reviewing court on the entire evidence is left with a
firmand definite conviction that a m stake has been commtted.”
In re Mssionary Baptist Found. of Am, 712 F.2d 206, 209 (5th
Cir. 1983)) (internal quotation marks omtted).

5 In re Mssionary Baptist Found. of Am, 712 F.2d at
209; see also In re Mercer, 246 F.3d 391, 402 (5th Gr. 2001)
(“[T]he clear error standard does not apply to findings of fact
resulting fromapplication of an incorrect |egal standard.”).




Section 1325(a)(3) of the Bankruptcy Code states that the
“court shall confirma planif . . . the plan has been proposed in
good faith and not by any neans forbidden by law. ”® “The good
faith standard protects the integrity of the bankruptcy courts and
prohibits a debtor’s m suse of the process where the overriding
nmotive is to delay creditors without any possible benefit, or to
achieve a reprehensible purpose through manipulation of the
bankruptcy laws.”” |In proceedings to confirma plan, the debtor
has t he burden of proving good faith® in proceedings to convert or
dismss for lack of good faith, the creditor has the burden of
showi ng that the debtor |acks good faith.?®

To determ ne whether a Chapter 13 plan was filed in good
faith, the Dbankruptcy ~court applies a “totality of the
ci rcunst ances” test.!® Under this test, the court considers such
factors as (1) “the reasonableness of the proposed repaynent
plan,”1 (2) “whether the plan shows an attenpt to abuse the spirit

of the bankruptcy code, "2 (3) whether the debtor genuinely intends

6 11 U.S.C. § 1325(a)(3).
7 In re El mood Dev. Co., 964 F.2d at 510.

8 See Hardin v. Caldwell, 895 F.2d 1123, 1126 (6th Cr.
1990) (ln re Caldwell).

9 See Inre Love, 957 F.2d at 1355-56.

10 E.q., Inre Chaffin, 816 F.2d 1070, 1073 (5th Cr.
1987) (“Chaffin 1”), nodified, In re Chaffin, 836 F.2d 215, 216-
17 (5th Cr. 1988) (“Chaffin I1").

1 | d.

12

d.



to effectuate the plan, (4) whether there is any evidence of
m srepresentation, unfair manipulation, or other inequities, (5)
whet her the filing of the case was part of an underlying schenme of
fraud with an intent not to pay, (6) whether the plan reflects the
debtor’s ability to pay, and (7) whether a creditor has objected to
the plan.®® In applying this test, the bankruptcy court “exacts an
exam nation of all of the facts in order to determ ne the bona
fides of the debtor.”?

| f the bankruptcy court determ nes that a Chapter 13 plan has
not been filed in good faith, it nmay deny confirmtion.?®®
Furthernore, at the request of an interested party, the court may
convert a Chapter 13 case not filed in good faith to one under
Chapter 7 or dismss the caseinits entirety, “whichever is in the

best interests of creditors and the estate.”

13 Chaffin Il, 836 F.2d at 216-17, nodifying Chaffin |
816 F. 2d 1070.

14 Chaffin |, 816 F.2d at 1074.

15 Section 1325(a)(3) of the Bankruptcy Code states that
“the court shall confirma plan if . . . the plan has been
proposed in good faith and not by any neans forbidden by [aw.”
11 U.S.C § 1325(a)(3).

16 Section 1307(c)(5) provides that:

on request of a party ininterest . . . and after
notice and a hearing, the court may convert a case
under . . . [chapter 13] to a case under chapter 7 of
this title, or may dism ss a case under this chapter,
whi chever is in the best interests of creditors and the
estate, for cause, including . . . denial of
confirmati on of a plan under section 1325 of this title
and denial of a request nmade for additional time for
filing another plan or a nodification of a plan.



C. Appl i cation

Before determ ni ng whether the bankruptcy court applied the
totality-of-the-circunstances test and, if so, whether the court
appliedit correctly, we nust first identify the standard of revi ew

that applies, i.e., de novo or clear error. Suggs insists that,

despite the general rule that, being factual, findings of good

faith are reviewed for clear error,' de novo review should be

applied in this instance, because, she contends, the bankruptcy
court did not properly apply the totality-of-the-circunstances
test. The district court agreed with Suggs, holding that the
bankruptcy court had not considered the totality of the
ci rcunst ances. In so holding, that court concluded that the
bankruptcy court had failed to give adequate weight to various
indicia of bad faith. Specifically, the district court focused on
the timng of the filing of the petition and the possibility that
t he debt woul d be non-di schargeabl e under Chapter 7.

We disagree with the district court’s ruling and concl ude t hat

t he bankruptcy court appliedthe totality-of-the-circunstances test

11 U.S.C. 8 1307(c)(5). Although not explicitly enunerated
as a reason for dism ssal or conversion, “[n]jost courts have
held that |ack of good faith can be cause for dism ssal or
conversion of a chapter 13 plan.” 8 Co.LIER ON BANKRUPTCY §
1307.04[ 10] at 1307-21 (15th ed. revised 1996) (collecting
cases).

1 In re El mwod Dev. Co., 964 F.2d at 510; In re
M ssionary Baptist Found. of Am, 712 F.2d at 209 (“A finding of
fact is clearly erroneous when although there is evidence to
support it, the reviewng court on the entire evidence is |eft
with a firmand definite conviction that a m stake has been
commtted.”) (internal quotation marks omtted).




and did so properly. The bankruptcy court analyzed each of the
nmost relevant indicia of bad faith, rejecting each in turn for
reasons that are not clearly erroneous. It ultimtely concl uded
t hat

[t]he indiciathat [Suggs’s counsel] argues of bad faith,

there is a lot of snoke. [ Suggs’ s counsel] was not

i nproper or wong in pursuing this matter. He did have

sonet hing to shake and pop on each one of these itens.

It’s just that when you shake and pop and clear the

snoke, there’s no real fire.

The Stanleys filed their petition, ruled the court, because “they
had no place else they could go and continue to live, pay their
bills, and . . . support their dependents.”

It is true that the bankruptcy court did not explicitly state
that it was considering the individual circunstances cunul atively,
but the Suprene Court has instructed that a court is not required
to make “a fornulary statenent” that it considered the rel evant
facts “individually and cunul atively” in applying the totality-of-
t he-circunstances test.® Rather, “[i]t suffices that that was the
fair inport of the [lower court’s] opinion.”'® Here, “the fair
inport” of the bankruptcy court’s analysis is that it considered

each i ndiciumand considered themall intoto. W therefore revi ew

the bankruptcy court’s determnation that the Stanleys acted in
good faith for clear error. “As long as there are two perm ssible
views of the evidence, we will not find the factfinder’ s choice

bet ween conpeting views to be clearly erroneous. |[|f the bankruptcy

18 Early v. Packer, 537 U S. 3, 9 (2002) (per curiam

19 | d.



court’s account of the evidence is plausible in light of the record
viewed as a whole, we will not reverse it.”?

After reviewing the briefs and the record, and hearing oral
argunent by able counsel for the parties, we conclude that the
bankruptcy court’s determ nation that the Stanleys acted in good
faith was not clearly erroneous. First, that court’s determ nation
that the timng of the petition and the prior bankruptcy filing did
not indicate bad faith is plausible. Al though these factors are
rel evant, they are not per se evidence of a |lack of good faith, and
we cannot say that the bankruptcy court <clearly erred in
di scounting them

Second, the bankruptcy court did not clearly err in declining
to consider whether the Stanleys’ debt to Suggs would be non-
di schargeable as a “willful and nmalicious injury” under Section
523(a)(6) of Chapter 7.28 Contrary to Suggs’'s contention, Arkansas
| aw does not appear to require a finding that Ms. Stanley acted
maliciously within our interpretation of Section 523(a)(6). e
have held that the “test for willful and malicious injury under
Section 523(a)(6) . . . is condensed into a single inquiry of
whet her there exists ‘either an objective substantial certainty of

harm or a subjective notive to cause harm on the part of the

20 In re Acosta, 406 F.3d 367, 372 (5th Cir. 2005)
(internal citation omtted).

21 Chapter 7 states that any debt “for willful and
mal i cious injury by the debtor to another entity or to the
property of another entity” is non-dischargeable. 11 U S C §
523(a)(6).



debtor.”22 |In this case, a verdict against Ms. Stanley could have
been supported by a finding that she acted with reckl ess disregard
for the consequences of her act, a finding that would place the
actions outside the scope of Section 523(a)(6). More inportantly,
even if the debt were non-di schargeabl e under Chapter 7, this is
only one of many factors to be considered in the totality of the
circunstances. Alone, it does not demand a finding of a |ack of
good faith.

Third, the bankruptcy court considered and rejected the
remai ning asserted signals of bad faith — for exanple, Ms.
Stanley’s decision to stop working, the discovery disputes, a |l oan
application containing incorrect information, and the Stanleys’
stripping of equity fromtheir home —because the court accepted
the justifications that the Stanleys offered for these actions
during their testinony. These determ nations are, after all, based
largely on the trial court’s credibility calls, to which we (and
the district court sitting as an appellate court) owe consi derabl e
deference. W declineto call themclearly erroneous and therefore
decline to disturb them

Finally, Suggs’s repeated assertion that the Stanleys’ notive
of spite sonehow warrants a finding of bad faith fails. Evenif we
assune arguendo that the Stanleys did act with spite and nmalice,
this woul d not nean that they are automatically not entitled to the

protection of the Bankruptcy Code: One nay be an honest debtor even

22 In re Wllianms, 337 F.3d 504, 509 (5th Gr. 2003).




if his past dealings with his creditor have been dishonest. The

debt in Chaffin | and Chaffin Il, for exanple, stemed fromthe

debtor’s conviction for securities fraud and theft. 23

| nasnmuch as “the bankruptcy court’s account of the evidence is
plausible in light of the record viewed as a whole,”? we reverse
the appellate ruling of the district court and affirmthe ori gi nal
good faith ruling of the bankruptcy court.

[11. CONCLUSI ON

The bankruptcy court applied the totality of the circunstances
test and did so properly. Its conclusion that the Stanleys acted
in good faith is not clearly erroneous. Accordingly, we REVERSE
the appellate ruling of the district court and AFFIRM the rulings
of the bankruptcy court that Suggs appeal ed. As we have concl uded
that the bankruptcy court’s decisions were not error, we deny
Suggs’ s request that the bankruptcy petition be dismssed, and we
REMAND this case to the bankruptcy court for further proceedings

consistent with its affirmed ruling.

23 Chaffin |, 816 F.2d at 1071.
24 In re Acosta, 406 F.3d at 372.




