United States Court of Appeals
Fifth Circuit

FILED
December 21, 2006

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 06-20666
Summary Cal endar

ALPHONSO O. MOODY,
Plaintiff - Appellant,
vVer sus

KRAFT FOODS GLOBAL | NC.,
formerly known as Kraft Foods North Anerica Inc.,

Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Southern District of Texas, Houston
USDC No. 4: 05-CVv-1765

Before JOLLY, DENNI'S, and CLEMENT, G rcuit Judges.
PER CURI AM *

The Appellant, Al phonso O Muody (“Mody”) appeals the
district court’s grant of summary judgnent to Kraft Foods d obal
Inc. (“Kraft”). For the follow ng reasons, we affirmthe judgnent
of the district court.

On April 22, 2004, Mody filed suit against Kraft alleging
race and national origin discrimnation under Title VII of the
Cvil Rghts Act of 1964, 42 U.S.C. § 2000e, et seq., as anended,
and the Cvil Rights Act of 1991, 41 U S. C § 1981, et seq., as

"Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



anended. Specifically, Mody clained that Kraft had excl uded hi m
from advancenent or pronotion because of his race and had
retaliated against himfor conpl ai ni ng about the conpany’s all eged
failure to pronmote him He also alleged intentional infliction of
enotional distress.

On Septenber 24, 2004, Kraft filed a notion for sunmary
judgnent. On Decenber 10, 2004, while the summary judgnent notion
was pendi ng, Mbody filed an opposed notion for | eave to anend his
conplaint to delete his race discrimnation claimand to replace it
with an age discrimnation claim?! Mody never filed a response to
the sunmary judgnent notion. On July 7, 2005, United States
District Court Judge Lynn Hughes deni ed Mbody’s notion for | eave to
anend and granted summary judgnent in favor of Kraft. Mbody did
not appeal.

Wiile his first case was ongoing, Mody filed the instant
action against Kraft, alleging age discrimnation, in the 125th
Judicial District of Harris County. On May 17, 2005, Kraft renoved
the case to federal district court based on diversity jurisdiction.
On Septenber 19, 2005, Kraft filed a notion to dismss, or in the
alternative, a notion for summary judgnent, argui ng Moody’ s cl ai ns
are barred by res judicata, collateral estoppel, and waiver.

Finding that res judicata barred Mody’ s second suit, the district

' While the sunmmary judgnent notion was pendi ng, Mody al so
filed a Second Request for Conference Mtion, a Mtion and a
Renewed Motion for Di scovery, and a Motion to Continue the Deadline
for Filing a Response to Kraft’s Mdtion for Summary Judgnent.
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court granted summary judgnent in favor of Kraft. Moody tinely
appeal ed.

After careful review of the record, we conclude that the
district court correctly determ ned that Mbody’ s age di scrim nation
claimis barred. The parties are identical in both suits; a final
judgnent on the nerits was rendered in the first suit; both
judgnents were rendered by courts of conpetent jurisdiction; and
the clains in both lawsuits arise out of the sane nucleus of
operative facts relating to Kraft’s treatnent of Mbody. N.lsen v.

Cty of Mbss Point, M ssissippi, 701 F.2d 556, 559 (5th Gr. 1983).

Moody’ s primary argunent that District Judge Hughes never deci ded
or had jurisdiction over his age discrimnation clai mbecause Judge
Hughes refused to allow himto anmend his conplaint is neritless.
But for his “own dilatoriness, [Mody] could have — and therefore
should have — tinely asserted [his age discrimnation clain] in

[his] initial lawsuit.” Bishop v. Kerr-MGee, 57 Fed. Appx. 211 at

* 1 (5th Gr. 2003) (unpublished) (per curiam. |In any event, his
opportunity to raise any error by District Court Judge Hughes in
refusing to allow himto anmend his conplaint would have been in a
appeal of that final judgnent. Because Mbody “can only win the
suit by convincing the court that the prior judgnent was in error,

the second suit is barred.” Test Masters Educ. Servs. v. Singh,

428 F. 3d 559, 571 (5th Gr. 2005) (citing New York Life Insur. Co.

v. Gllispie, 203 F.3d 384, 387 (5th Cr. 2000).




For essentially the reasons set forth in its well-reasoned
opinion, the ruling of the district court is

AFFI RVED.



